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Court of Appeals of the District of Columbia 


No. 5589. 

Mattie M. Key, Plaintiff in Error, 

vs. 

James K. Polk. 


1 Municipal Court of the District of Columbia. 

No. A7727. 


Mattie M. Key, Plaintiff, 
vs. 

James K. Polk, Defendant. 

United States of America, 

District of Columbia , ss: 

7 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned the fallowing 
papers were tiled and proceedings had in the abovej-entitled 
cause, to wit: j 

i 

I 

2 Declaration. 

Filed March 23, 1931. j 

i 

Count I. | 

i 

The plaintiff, Mattie M. Key, by and through her at¬ 
torneys Douglas, Obear and Douglas, and J. A. Marshall 
sues the defendant, James K. Polk, for that heretofore on 
to-wit the 9th day of November 1927, the defendant}, James 
K. Polk, by his certain promissory note dated as I of said 
date promised to pay to the order of one John H. West 

1—5589a 
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MATTIE M. KEY YS. JAMES K. POLK. 


the sum of One Thousand Five Hundred Dollars ($1,500) 
with interest on the principal amount of said noteat the rate 
of seven per cent per annum. Said principal and interest 
payable in monthly instalments of Thirty Dollars ($30), 
(with the privilege of making larger payments in any 
amount), on the 9th dav of each and every month after the 
date of the note until paid; each instalment when so paid 
to be applied first to the payment of the interest on the 
amount of principal remaining unpaid, and the balance 
thereof credited to the principal, a copy of said note being 
set forth in the Particulars of Demand, annexed hereto 
and prayed to be read and considered as a part hereof. 

That the defendant executed and delivered said note to 
the said John II. West for value received and before matur¬ 
ity. 

That thereafter f pr value received and before maturity 

the said John H. West dulv endorsed the said note without 

% 

recourse to himself and delivered the same to the plain¬ 
tiff, Mattie M. Key; that the plaintiff received said note 
as aforesaid without notice of any defects therein and 
still remains the holder thereof in due course. 

That although said note was duly presented for payment 
at the maturity of the instalments due upon the same, when, 
and as the siime became due and payable, the defend- 
3 ant has wholly failed and neglected to make anv 
payment upon said note since the 22nd day of Oc¬ 
tober, 1929, except that there was paid on, to wit, February 
12, 1930, the sum of Sixty Dollars ($60) upon said note; 
that there is now justly due and owing to the plaintiff from 
the defendant instalments of Thirty Dollars ($30) due upon 
said note on January 9, 1930, February 9, 1930, March 9, 
1930, April 9, 1930, May 9, 1930, June 9, 1930, July 9, 1930, 
August 9, 1930, September 9, 1930, October 9, i930, No¬ 
vember 9, 1930, December 9,1930, January 9,1931, February 
9,1931 and March 9,1931, or the total sum of Four Hundred 
Fifty Dollars ($450), with interest on Thirty Dollars ($30) 
from January 9, 1930 at 6%; with interest on $30 from 
February 9,1930 at 6% ; with interest on $30 from March 9, 
1930 at 6/f ; with interest on $30 from April 9, 1930 at 
(>%; with interest on $30 from May 9, 1930 at 6%; with 
interest on $30 from June 9, 1930 at 6%; with interest on 
$30 from July 9, ! 1930 at 6%; with interest on $30 from 
August 9, 1930 at 6/£ ; with interest on $30 from September 
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9, 1930 at 0%; with interest on $30 from Octobejr 9, 1930 
at 0%: with interest on $30 from November 9, 1930 at 
(>%; with interest on $30 from December 9, 1930 at 6%; 
with interest on $30 from January 9, 1931 at 6%; with 
interest on $30 from February 9, 1931 and with interest 
on $30 from March 9, 1931 at 6%. ! 

Wherefore the plaintiff brings this suit and claims from 
the defendant the sum of Four Hundred Fifty Dollars 
($450) with interest on $30 from January 9, 1930 at 6%; 
with interest on $30 from February 9, 1930 at 6% f with in¬ 
terest on $30 from March 9,1930 at 6% : with interest on $30 
from April 9, 1930 at 6 r /< ; with interest on $30 from May 
9, 1930 at 6%: with interest on $30 from June 9[ 1930 at 
6%: with interest on $30 from July 9, 1930 at 6%; 
4 with interest on $30 from August 9, 1930 at 0% ; with 
interest on $30 from September 9, 1930 at (j>% ; with 
interest on $30 from October 9, 1930 at 6%: withj interest 
on $30 from November 9, 1930 at 6% : with interest on 
$30 from December 9, 1930 at 6% ; with interest on $30 
from January 9,1931 at 6% ; with interest on $30 from Feb¬ 
ruary 9, 1931 at 6% ; and with interest on $30 frojn March 
9, 1931 at 6%, besides costs of this suit. j 

Count II. ! 


The plaintiff, Mattie M. Key, by and through her at¬ 
torneys, Douglas, Obear and Douglas and J. A. jMarshal, 
sues the defendant, James K. Polk for that heretjofore on 
to wit the 9th day of November, 1927, the defendant, James 
Tv. Polk, bv his certain promissorv note dates as of Said date 
promised to pay to the order of One John H. West the 
sum of One Thousand Five Hundred Dollars ($1,^00) with 
interest on the principal amount of said note atjthe rate 
of seven per cent per annum. Said principal and! interest 
payable in monthly instalments of Thirty Dollars ($30), 
(with the privilege of making larger payment^ in any 
amount) on the 9th day of each and every month after 
the date of the note until paid; each instalment when so 
paid to be applied first to the payment of the interest on 
the amount of principal remaining unpaid, and the balance 
thereof credited to the principal, a copy of said ncke being 
set forth in the Particulars of Demand, annexed hereto 
and prayed to be read and considered as a part hejreof. 
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That the defendant executed and delivered said note to 
the said John H. West for value received and before matur- 
itv. 

That thereafter for value received and before maturity 
the said John II. West duly endorsed the said note without 
recourse to himself and delivered the same to the plaintiff, 
Mattie M. Key; that the plaintiff received said note as 
aforesaid without notice of anv defects therein and 
5 still remains the holder thereof in due course. 

That although said note was duly presented for 
payment at the maturity of the instalments due upon the 
same when and as the same became due and payable, the 
defendant has wholly failed and neglected to make anv 
payment upon said note since the 22nd day of October, 

1929, except that there was paid, on to wit, February 12, 

1930, the sum of Sixty Dollars ($60) upon said note; that 
there is now justly due and owing to the plaintiff from the 
defendant instalments of Thirty Dollars ($30) due upon 
said note on January 9, 1930, February 9, 1930, March 9, 
1930, April 9, 1930, May 9, 1930 June 9, 1930, July 9, 1930, 
August 9, 1930, September 9, 1930, October 9, 1930, No¬ 
vember 9, 1930, December 9, 1930, January 9, 1931, Feb¬ 
ruary 9, 1931 and March 9, 1931, or the total sum of Four 
Hundred Fifty Dollars ($450) with interest on Thirty Dol¬ 
lars ($30) from January 9, 1930 at 6 r /c; with interest on 
$30 from February 9, 1930 at 6%; with interest on $30 
from March 9, 1930 at 6%; with interest on $30 from April 
9, 1930 at 6%; with interest on $30 from May 9, 1930, at 
6%; with interest on $30 from June 9, 1930 at 6%; with 
interest on $30 from July 9, 1930 at 6%; with interest on 
$30 from August 9, 1930 at 6%; with interest on $30 from 
September 9,1930 at 6% ; with interest on $30 from October 
9, 1930 at 6%: with interest on $30 from November 9, 1930 
at 6 r /f ; with interest on $30 from December 9, 1930 at 6%; 
with interest on $30 from January 9, 1931 at 6%; with 
interest on $30 from February 9, 1931 at 6%; and with 
interest on $30 from March 9, 1931 at 6%. 

Wherefore the plaintiff brings this suit and claims from 
the defendant the sum of Four Hundred Fifty Dollars 
($450) with interest on $30 at 6% per annum from January 
9, 1930; with interest on $30 from February 9, 1930 at 6%; 
with interest on $30 from March 9, 1930 at 6%; 
with interest on $30 from April 9, 1930 at 6%; with 
interest on $30 from May 9,1930 at 6% ; with interest 
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on $30 from June 9, 1930 at 6%; with interest on $30 from 
July 9, 1930 at 6%; with interest on $30 from August 9, 
1930 at 6%; with interest on $30 from September 9, 1930 
at 6 ( /< ; with interest on $30 from October 9, 1930 at 6%; 
with interest on $30 from November 9, 1930 at 6%; with 
interest on $30 from December 9, 1930 at 6%; witty interest 
on $30 from January 9, 1931 at 6%; with interest on $30 
from February 9,1931 at 6%, and with interest on|$30 from 
March 9, 1931 at 6%, besides costs of this suit. 


(Signed) 

(Signed) 


DOUGLAS, OBEAR & DOUGLAS. 
J. A. MARSHALL. 

DOUGLAS, OBEAR & DOUGLAS, 


J. A. MARSHALL, 


J 


Attorneys for Plaintiff, 

822 Southern Building. 


Particulars of Demand. 

Filed March 23, 1931. 

7 i 

i 

James K. Polk to Mattie M. Kev, Dr. 

(Copy of First Note.) ! 

“$1,500.00 Washington, D. C., November 9, 1927. 

For value received I promise to pay to the tyrder of 
John H. West the sum of Fifteen Hundred Dollars with 
interest at the rate of seven per centum per annum, said 
principal and interest payable in monthly installityents of 
Thirty Dollars (with tlie privilege of making larger pay¬ 
ments in any amount), on the ninth day of each atyd every 
month after date, until paid; each installment when so 
paid to be applied, first, to the payment of the interest on 
the amount of principal remaining unpaid, and tliej balance 
thereof credited to the principal. 

(Sgd.) JAMES K. POLIjC, 

7 515 Woodward Bldg. 

o 


This is to certify that this is the note describjed in a 
Deed of Trust to the Trustees named hereon, atyd bear¬ 
ing even date herewith. Said Deed of Trust apd note 
having been executed in my presence. 

(Sgnd.) MARTHA F. FAUSLElt, 

Notary Public.” 
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M. KEY VS. 

JAMES K. POLK. 

Balance 

Date 

Interest 

To 

principal 

of payment. 

1927. 

due. 

principal. 

due. 

Dec. 9 

. . . 8.75 

21.25 

1,497.75 

Jan. 9/28 

. . . 8.61 

21.39 

1,456.46 

Feb. 16/28. 

. . . 8.49 

21.51 

1,434.85 

Mar. 8/28 . 

. . . 8.37 

21.63 

1,413.22 

April 11/28 . 

. . . 8.25 

21.75 

1,391.47 

Mav 19/28. 

. . . 8.12 

21.88 

1,369.59 

June 9/28 . 

. . . 7.99 

22.01 

1,347.58 

July 19/28 . 

. . . 7.86 

22.14 

1,325.44 

Auc:. 13/28 . 

. . . 7.73 

22.27 

1,303.17 

Sept. 14/28 . 

. . . 7.60 

22.40 

1,280.77 

Oct. 16/28. 

. . . 7.47 

22.53 

1,258.24 

Nov. 13/28. 

7.34 

22.66 

1,235.58 

Dec. 10/28 . 

. . . 7.21 

22.79 

1,212.79 

Jan. 25/29 . 

. . . 7.08 

22.92 

1,189.87 

Feb. 25/29 . 

. . . 6.94 

23.06 

1,166.81 

Meh. 26/29 . 

. . . 6.80 

23.20 

1,143.61 

Apr. 9/29 . 

6.66 

23.34 

1,120.27 

Mav 22/29 . 

. . . 6.53 

23.47 

1,096.80 

Aug. 3/29 . 

. .. 12.80 

47.20 

1,049.60 

Sept. 20/29 . 

5.98 

24.02 

1,001.69 

Get. 22/29 

. . . 5.84 

24.16 

977.53 

Feb. 12/30 . 

. . . 22.80 

37.20 

940.33 


(On side:) 44 Given as deferred purchase money for and 
secured by second deed of trust on Lot 97 Square 1047, 
James Iv. Polk, Jr., and Douglas N. Polk, Trustees. 

Subject to a first trust for $3,000.00, Dated October 21, 
1927, at 7%, placed by Arms and Drury.” 

(Reverse side:) Lot 97. Deed of trust note (Instalment). 
100,098. James K. Polk, 515 Woodward Building, $1,500. 
Payable 30 per month, on 9th day. Interest at 7%, to 
be deducted out of each monthly payment and balance 
thereof applied to principal. Without recourse to me. 
John H. West.” 

8 (Copy of Second Note.) 

44 Given as deferred purchase money for and secured 
by second deed of trust on Lot 96 Square 1047, James K. 
Polk, Junior, and Douglas N. Polk, Trustees. 
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Subject to a first trust for $3,000.00, Dated October 21, 
1927, at 7%, placed by Arms and Drury. 


$1,500.00. 


Washington, D. C., November |9,1927 


For value received I promise to pay to the order of John. 
II. West the sum of Fifteen Hundred Dollars, with interest 
until paid at the rate of seven per centum per anpum, said 
principal and interest payable in monthly installments of 
Thirty Dollars (with the privilege of making larger pay¬ 
ments in any amount), on the ninth day of each ^nd every 
month after date, until paid, each installment when so 
paid to be applied, first, to the payment of the interest on 
the amount of principal remaining unpaid, and the bal¬ 
ance thereof credited to the principal. 

(Sgnd.) JAMES K. POLK, 

515 Woodward Bldg. 

This is to certify that this is the note described in a 
Deed of Trust to the Trustees named hereon, and bearing 
even date herewith, said Deed of Trust and note having 
been executed in mv presence. 

(Sgnd.) ‘ MARTHA F. FAUSLEfc, 

Notary Public. 


Pavmenls on account of above note and interest are 
* 

acknowledged as follows: 


I>at<» 

Intorosl 

To 

Balance 

principal 

of payment. 

duo. 

I »riii«*ip:il. 

duo. 

1927. 

Dec. 9. 

.... 8.75 

21.75 

1,4 i i . ( i) 

Jan. 9/28 . 

.... 8.61 

21.39 

1,456.36 

Feb. 16/28 . 

.... 8.49 

21.51 

1,434.85 

Mar. 8/28 . 

.... 8.37 

21.63 

1,413.22 

April 11/28 .... 

.... 8.25 

21.75 

1,391.47 

May 19/28 . 

.... 8.12 

21.88 

1,369.59 

June 9/28. 

.... 7.99 

22.01 

1,347.58 

July 19/28 . 

.... 7.86 

22.14 

11,325.44 

Aug. 13/28 . 

.... 7.73 

22.27 

11,303.17 

Sept. 14/28 .... 

.... 7.60 

22.40 

11,280.77 

Oct. 16/28 ....... 

.... 7.47 

22.53 

;1,258.24 

Nov. 13/28 . 

.... 7.34 

22.06 

1,235.58 

Dec. 10/28 . 

.... 7.21 

22.79 

1,212.79 

Jan. 25/29 . 

.... 7.08 

22.92 

1,189.87 

i 
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Date 

Interest 

To 

Kalaiicc 

principal 

of payment. 

<1 lit*. 

principal. 

due. 

Feb. 25/2!) . 

. 6.94 

23.06 

1,166.81 

Afar. 26/29 . 

. 6.80 

23.20 

1,143.61 

April 9/29 . 

. 6,66 

23.34 

1,120.27 

Alav 22/29 . 

. 6.53 

23.47 

1,096.80 

Aus:. 3/29 . 

. 12.80 

47.20 

1,049.60 

Aug. 28/29 . 

. 6.11 

23.89 

1,025.71 

Sept. 20/29 .... 

. 5.98 

24.02 

1,001.69 

Oct. 22/29 . 

. 5.84 

24.16 

977.53 

Feb. 12/30 . 

. 22.80 

37.20 

940.33 


“(Reverse side:) Lot 96. Deed of trust note (in- 
9 stallment). 100,099. James K. Polk. $1,500. Pay¬ 
able 30 per month on 9th day. Interest, at 7%, to 
be deducted out of each monthly payment and balance 
thereof applied to 1 principal. Without recourse to me. 
(Sgnd.) John H. AYest. 


To 

instalments on 

said note Due Jan. 9, 1930. . . . 

. .. $60 

4 i 

4 4 

4 4 

4 4 

4 4 4 4 

Feb. 9, 1930.... 

... 60 

4 i 

4 4 

4 4 

4 4 

4 4 4 4 

Alar. 9, 1930.... 

. . . 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Apr. 9, 1930.... 

. . . 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Alay 9, 1930. . . . 

. . . 60 

i i 

4 4 

4 4 

4 4 

4 4 4 4 

June 9, 1930. . . . 

. . . 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

July 9, 1930. . . . 

. . . 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Aug. 9, 1930.... 

. .. 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Sept. 9, 1930.... 

. .. 60 

4 4 

fc 4 

4 4 

4 4 

4 4 4 4 

Oct. 9, 1930.... 

. . . 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Nov. 9, 1930. ... 

. .. 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Dee. 9, 1930 ... 

... 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Jan. 9, 1930... . 

. .. 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Feb. 9, 1930.... 

... 60 

4 4 

4 4 

4 4 

4 4 

4 4 4 4 

Alar. 9, 1930 ... 

.. . 60 







$900 

To interest on $60 from Jan. 9, 

1930 at 6%. 


4 4 

4 4 

4 4 4 4 

4 4 

Feb. 9, 

1930 “ “. 


4 4 

4 4 

4 4 4 4 

4 4 

Mar. 9, 

1930 “ “. 


4 4 

4 4 

4 4 4 4 

4 4 

Apr. 9, 

1930 “ “ . 


4 4 

4 4 

4 4 4 4 

4 4 

May 9, 

1930 “ “ . 


4 4 

4 4 

4 4 4 4 

4 4 

June 9, 1930 “ “. 


4 4 

4 4 

4 4 4 4 

4 4 

Julv 9, 

1930 “ “ .. 
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To interest on $60 from Aug. 9, 1930 at 6% 


44 

4 4 

4 4 

4 4 

4 4 

Sep. 

9, 

1930 

4 4 

“.i 

4 4 

4 4 

4 4 

4 4 

4 4 

Oct. 

9, 

1930 

4 4 

44 

. I 

4 4 

4 4 

4 4 

4 4 

4 4 

Nov. 

9, 

1930 

4 4 

“.! 

4 4 

4 4 

4 4 

4 4 

4 4 

Dec. 

9, 

1930 

4 4 

44 

. 

44 

4 4 

4 4 

4 4 

4 4 

Jan. 

9, 

1930 

4 4 


4 4 

4 4 

4 4 

4 4 

4 4 

Feb. 

9, 

1930 

4 4 

i i 

4 4 

4 4 

4 4 

4 4 

4 4 

Mar. 

9, 

1930 

4 4 

44 


Total 
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(Signed) DOUGLAS, OBEAR AND DOUGLAS, 
(Signed) J. A. MARSHALL, 

Attorneys for Plaintiff. 

i 

10 Affidavit of Merit. j 

Filed March 23, 1931. | 


District of Columbia, ss : 

Jo. V. Morgan, being first duly sworn on oath deposes 
and says that he is the attorney and agent for the plaintiff 
in the above-entitled cause; that she has a good gnd just 
cause of action against the defendant, James K. Polk, for 
that heretofore, on to-wit the 9th day of November 1927, 
the defendant by his two certain promissory notfes dates 
as of said date promised to pay to the order of one John 
H. West the total sum of Three Thousand Dollars ($3,000), 
each of said notes aforesaid being in the sum of One Thou¬ 
sand Five Hundred Dollars ($1,500) with interest on the 
principal amount of each note at the rate of seven per cent 
per annum. Said principal and interest on each of said 
notes payable in monthly instalments of Thirty Dollars 
($30), (with the privilege of making larger payments in 
any amount), on the 9th day of each and every mopth after 
the date of the note until paid; each instalment >vhen so 
paid to be applied first, to the payment of the interest on 
the amount of principal remaining unpaid, and the bal¬ 
ance thereof credited to the principal, a copy of leach of 
the two notes being set forth in the Particulars of Demand 
annexed hereto and prayed to be read and considered as a 
part hereof. 

i 

2—5589a 


i 
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That said defendant executed and delivered the two 
aforesaid notes to the said John H. West for value re¬ 
ceived and before maturity. 

That thereafter for value received and before maturity 

the said John TI. West dulv endorsed said notes without 

* 

recourse to himself and delivered said notes to the plaintiff, 
Mattie M. Key; that the plaintiff received said notes as 
aforesaid without notice of any defects therein and still 
remains the holder thereof in due course. 


That although said notes were duly presented for 
11 payment at maturity of the instalments due upon 
the same, when, and as the same became due and 
payable, the defendant has wholly failed and neglected to 
make any payments upon either of said notes since the 
22nd day of October 1929, except that there was paid on 
to-wit February 12, 1930, the sum of Sixty Dollars ($60) 
on each of said notes; that there is now justly due and 
owing to the plaintiff from the defendant instalments of 
Thirty Dollars ($30) due on each of said notes on January 
9, 1930, February 9,1930, March 9,1930, April 9, 1930, May 
9, 1930, June 9, i930, July 9, 1930, August 9, 1930, Septem¬ 
ber 9, 1930, October 9, 1930, November 9, 1930, December 
9, 1930, January 9, 1931, February 9, 1931, and March 9, 
1931, or the total sum of Nine Hundred Dollars ($900) 
with interest on $60 from January 9, 1930, at 6%; with 
interest on $60 from February 9, 1930, at 6%; with inter¬ 
est on $60 from March 9, 1930, at 6%; with interest on $60 
from April 9, 1930, at 6%; with interest on $60 from May 
9, 1930, at ()'/( ; with interest on $60 from June 9, 1930, at 
0/V ; with interest on $60 from July 9, 1930, at 6 ( /c ; with 
interest on $60 from August 9, 1930, at 6%; with interest 
on $60 from September 9, 1930, at 6%; with interest on $60 
from October 9, 1930, at 6%; with interest on $60 from 
November, 9,1930, at 6% ; with interest on $60 from Decem¬ 
ber 9, 1930, at 6/&; with interest on $60 from January 9, 
1931 at 6 %; with interest on $60 from February 9, 1931 at 
6'Z ; with interest on $60 from March 9, 1931 at 6% ex¬ 
clusive of all set offs and just grounds of defense, besides 
costs of this suit. 

(Signed) JO. V. MORGAN. 

Subscribed and sworn to before me this 23rd day of 
March, 1931. 

(Signed) GERTRUDE ELLIS, 

[seal.J 1 Notary Public, D. C. 
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12 Pleas of Defendant, 

Filed April 29, 1931. j 

1. The defendant, James K. Polk, by and through his 
Attorneys James K. Polk, Jr. and Andrew Wilson, for 
plea to the first Count of the plaintiff’s declaration says 
that he executed and delivered the note sued upoiji in this 
Count pavable to the order of John H. West, but the said 
John II. West did not give any value therefor, nor was he 
the said West interested therein, except as a copduit to 
pass title thereto to the plaintiff, who theretofore had 
loaned to the defendant the sum of Twelve Hundred and 
Fifty Dollars ($1250.00) on to wit, October 27, 1|927, for 
which the plaintiff and defendant agreed that he| the de¬ 
fendant would take title to four certain lots and improve¬ 
ments thereon, upon each of said lots and improvements 
a first trust of Three Thousand Dollars ($3000.00) has been 
promised, and defendant did subsequently take titlcj to said 
lots and improvements subject to said first trust' and it 
was agreed by and between the plaintiff and defendant 
that as security for the said Twelve Hundred arid Fifty 
Dollars ($1250.00), so loaned by the plaintiff to thej defend¬ 
ant, he would give to her a second trust for Fifteen Hun¬ 
dred Dollars ($1500.00) on each two of said lots,! and in 
pursuance of that agreement he did give a second trust 
securing the notes sued upon in Counts I and II of the 
declaration herein; that it was then the expectation and 
purpose of the plaintiff and the defendant to later dispose 
of said real estate, at which time it was expected that the 
plaintiff would be paid the sum of Three Thousand Dollars 
($3000.00) out of the sale of said real estate; that later the 
said real estate was sold under the first deed of tiust but 
not for a sufficient sum to pay the plaintiff the Thre^ Thou¬ 
sand Dollars ($3000.) represented by the notes sued upon 
in this case; that, nevertheless the defendant, regarding 
his obligations, did pay to the plaintiff certain spurns of 
money aggregating, upon the two notes whiih were 

13 taken as security for the Twelve Hundred aiid Fifty 
Dollars ($1250.00), the sum of Fifteen Hundred 

Dollars, which sum more than paid the plaintiff for the 
sum she had so loaned to him, with interest at thejrate of 
7% per annum, and that there is now due and owing on the 

! 

i 
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notes sued upon in the first Count of said declaration from 
the plaintiff to the defendant the full sum of Seventy-nine 
and 94/100 Dollars ($79.94), the same being one-half of 
said excess and that he is entitled to recover the said excess 
from the plaintiff in this action as a set-off in this case. 

This defendant denies that said John H. West endorsed 
said note for value and before maturity, but that said West 
received no consideration whatever from the plaintiff for 
the said note and that the plaintiff knew of the agreement 
between the plaintiff and the defendant, and defendant 
denies that plaintiff is a holder thereof in due course, but 
that the indebtedness from the defendant to the plaintiff 
has been fully paid. 

2. For a further plea to the first Count of Plaintiff’s 
declaration this defendant says that he did not promise as 
alleged, and that no value was received by the defendant 
from the plaintiff, nor from John H. West, for any part of 
the sum now sued upon in said Count. 

3. For further plea to said first Count of plaintiff’s 
declaration this defendant says that the full sum borrowed 
by the defendant from the plaintiff, for which the said note 
sued upon in said first Count with interest was given, has 
been paid, and that no sum whatever is due from the de¬ 
fendant to the plaintiff. 

4. For a further plea to the first Count of plaintiff’s dec¬ 
laration this defendant says that the plaintiff at the com¬ 
mencement of this suit was and still is indebted to 

14 the defendant in the sum of Seventy-nine Dollars 
and Ninety-four cents ($79.94), for that the plain¬ 
tiff has received from the defendant upon the note sued 
upon the said sum in excess of the amount required to pay 
the same in full with interest at the rate of 7% per annum, 
and the defendant claims on account thereof the full sum 
of $79.94 from the plaintiff, with interest thereon from 
February 12, 1930, according to the particulars of said 
indebtedness hereunto annexed; and defendant is willing 
that the same may be set off against the plaintiff’s demand. 

Pleas to Second Count of Plaintiff’s Declaration. 


1. The defendant, James K. Polk, by and through his 
Attorneys James K. Polk, Jr. and Andrew Wilson, for plea 
to the second Count of the Plaintiff’s declaration says that 
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he executed and delivered the note sued upon in this Count 
payable to the order of John H. West, but the said John 
H. West did not give any value therefor, nor whs he the 
said West interested therein, except as a condui^ to pass 
title thereto to the plaintiff, who theretofore had loaned to 
the defendant the sum of Twelve Hundred and Fifty Dol¬ 
lars ($1250.00) on to wit, October 27, 1927, for vfhich the 
plaintiff and defendant agreed that he the defendant would 
take title to four certain lots and improvements I thereon, 
upon each of said lots and improvements a first trust of 
Three Thousand Dollars ($3000.00) had been promised, 
and defendant did subsequently take title to said lots and 
improvements subject to said first trust, and it wajs agreed 
by and between the plaintiff and defendant that asi security 
for the said Twelve Hundred and Fifty Dollars ($1250.00), 
so loaned by the plaintiff to the defendant, he wojuld give 
her a second trust for Fifteen Hundred Dollars ($1500.00) 
on each two of said lots, and in pursuance of that agree¬ 
ment he did give a second trust securing the notes sued 
upon in Counts I and II of the declaration herein; that it 
was then the expectation and purpose of tlje plain- 
15 tiff and the defendant to later dispose of ^aid real 
estate, at which time it was expected that the plain¬ 
tiff would be paid the sum of Three Thousand Dollars 
($3000.00) out of the sale of said real estate; that later the 
said real estate was sold under the first deed of tjrust but 
not for a sufficient sum to pay the plaintiff the Three Thou¬ 
sand Dollars ($3000.00) represented by the notes sijed upon 
in this case; that, nevertheless, the defendant, regarding 
his obligation, did pay to the plaintiff certain sums of 
money aggregating, upon the two notes which weye taken 
as security for the Twelve Hundred and Fifty Dollars 
($1250.00), the sum of Fifteen Hundred Dollars ($1500.00), 
which sum more than paid the plaintiff for the sum she had 
loaned to him, with interest at the rate of 7% per i annum, 
and that there is now due and owing on the notjes sued 
upon in the second Count of said declaration ffom the 
plaintiff to the defendant the full sum of Seventy-pine and 
94/100 dollars ($79.94), the same being one-half of said 
excess and that he is entitled to recover the said excess 
from the plaintiff in this action as a set-off in this case. 

This defendant denies that said John H. West endorsed 
said note for value and before maturity, but th^t said 
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West received no consideration whatever from the plain¬ 
tiff for the said note and that the plaintiff knew of the 
agreement between the plaintiff and the defendant, and 
defendant denies that plaintiff is a holder thereof in due 
coarse, but that the indebtedness from the defendant to 
the plaintiff has been fully paid. 

2. For a further plea to the second Count of plaintiff’s 
declaration this defendant says that he did not promise as 
alleged, and that no value was received w the defendant 
from the plaintiff, nor from John II. West, for any part of 
the sum now sued upon in said Court. 

3. For further plea to said, second Count of plain¬ 
tiff’s declaration this defendant says that the full 

•/ 

borrowed by the defendant from the plaintiff, for 
which the said note sued upon in said second iSount with 
interest was given, has been paid, and that no sum what¬ 
ever is due from the defendant to the plaintiff. 

4. For a further plea to the second Count of plaintiff’s 
declaration this defendant says that the plaintiff at the 
commencement of this suit was and still is indebted to the 
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sum 


defendant in the sum of Seventv-nine Dollars and Ninetv- 

• » 

four cents ($79.94), for that the plaintiff has received from 
the defendant upon the note sued upon the said sum in 
excess of the amount required to pay the same in full with 
interest at the rate of 7% per annum, and the defendant 
claims on account thereof the full sum of $79.94 from the 
plaintiff, with interest thereon from February 12, 1930, 
according to the particulars of said indebtedness hereunto 
annexed; and defendant is willing that the same mav be 
set off against the plaintiff’s demand. 

(Signed) JAMES K. POLK, Jr., 

(Signed) ANDREW WILSON, 

Attorneys at Law, Woodward Building , D. C. 
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Particulars of Indebtedness. 

Filed April 29,1931. j 

Mattie M. Key to James K. Polk, Dr. j 

* 

To balance in excess of payment on indebtedness 

represented by the note sued on in the first couni $79.94 

With interest at 6% from February 12, 1930. 

To balance in excess of payment on indebtedness 
represented by the note sued on in the second 
count . j 79.94 

Total .{ $159.88 

With interest at 6% from February 12, 1930. 

I 

17 Affidavit in Support of Pleas. 

\ 

Filed April 29,1931. j 

The defendant, James K. Polk, being first duly sworn, 
deposes and says that he is the defendant named in the 
foregoing and annexed pleas; that on to wit, October 27, 
1927, the plaintiff Mattie M. Key, loaned to the defendant 
the sum of Twelve Hundred and Fifty Dollars ($1250.00); 
that this defendant prior thereto had taken up with the 
saitl plaintiff the matter of the purchase of four }ots with 
new houses which had been erected thereon, and that in 
order to finance the purchase of said lots and houseis by this 
defendant the plaintiff agreed to loan to the defendant the 
full sum of Twelve Hundred and Fifty Dollars ($|.250.00), 
which she did so loan and was to have for aforesaid loan, 
when the defendant received title thereto, a ljiote for 
Fifteen Hundred Dollars ($1500.00) secured on one of said 
lots with improvements thereon, and a note for! Fifteen 
Hundred Dollars ($1500.00) on another of said lbts with 
improvements thereon, and that in pursuance 1 ; of the 
arrangements then made the notes sued on herein were 
executed by this defendant, that they were made payable to 
John H. West who was a straw man who paid nothihg there¬ 
for, and that said notes were not delivered to the said John 
H. West but were delivered by the defendant to the plain- 
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tiff; that the plaintiff herein did not purchase said notes 
from tiie said John H. West, but they were given to the 
plaintiff solely because of the transaction between them to 
secure the loan of Twelve Hundred and Fifty Dollars 
($1250.00) made by the plaintiff to the defendant; that at 
various times this defendant has paid to the plaintiff cer¬ 
tain sums of money aggregating a total of Fifteen Hundred 
Dollars ($1500.00) on said loan of Twelve Hundred and 
Fifty Dollars ($1250.), which sum was $159.88 in excess of 
repaid amount by the defendant to the plaintiff of the 
$1250.00 with interest thereon at the rate of 7% per annum, 
rate of interest named in the said notes; that the full 
18 sum of said loan together with said interest thereon 
was fully paid on, to wit, February 12, 1930, making 
a credit on that day of $79.94 on each of — notes. 

The defendant further says that affiant making the affi¬ 
davit of merit in support of the declaration was not per- 
sonallv cognizant of the facts and ought not to have made 
said affidavit; that so much of said affidavit as savs that 
the plaintiff has a good .just cause of action against the 
defendant and so much thereof as states that this defendant 
executed and delivered the two aforesaid notes, for value 
received, and before maturity, and then thereafter for value 
received and before maturitv, the said John H. West dulv 
endorsed said notes without recourse to him and delivered 
said notes to the plaintiff and that the plaintiff received said 
notes as aforesaid without any notice or defects therein 
noted is untrue, except that the said John II. West did 
endorse said notes without recourse but they were never 
delivered to said John H. West but were delivered by the 
plaintiff to the defendant. 

That the defendant on account of the indebtedness owing 
from the plaintiff to the defendant, as set up in the 4th plea 
to the first count of said declaration and the 4th plea to the 
second count of said declaration is justly indebted unto the 
defendant in the full sum of $159.88, with interest thereon 
from February 12, 1930, exclusive of all set-offs and just 
grounds of defense. 

(Signed) JAMES K. POLK. 

Subscribed and sworn to before me this 28th day of April 
A. D. 1931. 

(Signed) MARTHA F. FAUSLER, 

[seal.] Notary Public , 7). C. 
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Replications. 
Filed June 4, 1931. 


1. Comes now the plaintiff, Mattie M. Key, by her attor¬ 
neys, and for a replication to the First Plea of the defend¬ 
ant to the First Count of the plaintiff's declaration denies 
that the defendant executed and delivered the n<j)te sued 
upon under any such agreement as alleged in said Plea and 
the plaintiff denies that any such agreement as therein set 
forth was made between her and the said defendant; the 
plaintiff further denies that she received from the defendant 
the sum of $1500 or any other sum in payment of said note 
except as credited thereon and as set forth in her jdeclara- 
tion and particulars of demand; the plaintiff furtheir denies 
that there is now due and owing by her to the defendant, 
the sum of $79.94, or any other sum whatsoever anil denies 
that the defendant is entitled to recover said snip or any 
other sum from the plaintiff in this action as a set off in 
this case. 

2. For a replication to the Fourth Plea of the defendant 
to the first count of plaintiff’s declaration this plaintiff 
denies each and every allegation contained in said Fourth 
Plea and denies that the defendant is entitled to j recover 
from the plaintiff the sum of $79.94, or any other sum as a 
set off in this case. 

3. And for a replication to the first plea of the defendant 
to the second count of plaintiff’s declaration the plaintiff 
denies that the defendant executed and delivered the note 
sued upon under any such agreement as alleged in said plea 
and the plaintiff denies that any such agreement as .therein 
set forth was made between her and the said defendant; the 

plaintiff further denies that she received fijom the 
20 defendant the sum of $1500 or any other sum jin pay¬ 
ment of said note except as credited thereon and as 
is set forth in her declaration and particulars of demand; 
the plaintiff further denies that there is now due and owing 
by her to the defendant the sum of $79.94 or any other sum 
whatsoever and denies that the defendant is entitled to 
recover said sum or any other sum from the plaintiff; in this 
action as a set off in 111 is case. 


3—5589a 
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4. And for a replication to the fourth plea of the defend¬ 
ant to the second count of plaintiff’s declaration this plain¬ 
tiff denies each and every allegation contained in said fourth 
plea and denies that the defendant is entitled to recover 
from the plaintiff the sum of $79.94 or any other sum as a 
set off in this case. 

(Signed) 1 DOUGLAS, OBEAR & DOUGLAS, 
(Signed) J. A. MARSHALL, 

Attorneys for Plaintiff. 

Finding by Court for Defendant. 

Mins. 58, P. 255, June 4, 1931. 

Comes now the parties hereto, and thereupon this cause 
being heard and submitted the Court finds in favor of the 
defendant. 

Minute Entry Overriding Motion for Neiv Trial and Entry 

of Judgment for Defendant. 

Mins. 58, P. 480, July 29, 1931. 

It appearing under Rule of Court that plaintiff’s motion 
for a new trial filed herein should be overruled and judg¬ 
ment on the finding entered, it is so ordered. Wherefore, 
it is considered that the plaintiff take nothing by this action 
that the defendant go hence without dav, be for nothing 
held, and recover of the plaintiff his costs of defense. 

21 Assignment of Errors. 

Piled September 8,1931. 

Comes now the plaintiff by her attorneys and assigns the 
following errors: 

1. The court erred in holding that there was no consider¬ 
ation for the difference between the face of the notes sued 
upon and the $1250 paid by the plaintiff to the defendant 
sufficient to entitle her to recover the unpaid balance due 
upon the notes. 

2. The court erred in holding that the plaintiff was not 
a holder in due course of the notes sued upon, and therefore, 
not entitled to recover the unpaid balance due upon said 
notes. 
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3. The court erred in not holding that there was consider¬ 
ation for the difference between the face of the notes sued 
upon and the $1250 paid by the plaintiff to the defendant 
sufficient to entitle her to recover the unpaid balkncc due 
upon the notes. 

4. The court erred in not holding that the plaintiff was 
a holder in due course of the notes sued upon and therefore, 
entitled to recover the unpaid balance due upon said notes. 

5. The court erred in not entering judgment for the plain¬ 
tiff. 

(Signed) DOUGLAS, OBEAR and DOUGLAS, 
(Signed) JO. V. MORGAN, 

(Signed) J. A. MARSHALL, ! 

Attorneys for Plaintiff. 

i 

i 

Receipt of a copy of the aforegoing Assignment of Errors 
acknowledged this 8th dav of September, 1931. 

(Signed) * JAMES K. POLK, Jf, 

Attorneys for Defendant. 

i 

22 Motion to Extend Time to File Bill of Exceptions . 

Filed September 8,1931. j 

i 

Comes now the Plaintiff, Mattie M. Key, by her attor¬ 
neys and moves the court to extend the time for filing a Bill 
of Exceptions in the above entitled cause until Oqtober 1, 
or to such other time as the court may direct for the reason 
set forth in the Affidavit of Jo. V. Morgan attorne>| for the 
plaintiff annexed hereto and prayed to be read gnd con¬ 
sidered as a part hereof. 

(Signed) DOUGLAS, OBEAR & DOUGLAS, 
(Signed) J. A. MARSHALL, j 

Attorneys for Plaintiff. 

I hereby acknowledge receipt of a copy of the afqregoing 
Motion and Addidavit and consent to the granting thereof. 

Dated September 8, 1931. j 

(Signed) JAMES K. POLK, Ji, 

Attorney for Defendant. 

Affidavit . # ! 

District of Columbia, ss: 

i 

Jo. V. Morgan, being first duly sworn on oath depqses and 
says that he is attorney for Mattie M. Key; that he has 
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been ill for the past several weeks confined to his home and 
has only just been able to return to his office; that on account 
of his illness he has been unable to prepare and sub- 
20 mil a Bill of Exceptions in the above entitled cause: 

that his associate, J. A. Marshall, has been out of tin* 
city for the two weeks following the entry of a judgment in 
this Court and has therefore been unable to assist him in 
preparing said Bill of Exceptions; that he received notice 
about one week ago that the Writ of Error has been allowed 
by the Court of Appeals of the District of Columbia; that 
he has tiled his assignments of error on appeal in this case 
but requires additional time within which to prepare and 
submit a Bill of Exceptions. 

(Signed) 1 JO. V. MORGAN. 

Subscribed and feworn to before me this 8th day of Sep¬ 
tember, 1931. 

(Signed) GERTRUDE ELLIS, 

[seal.] Notary Public. 

Order Extending Time of Filing of Bill of Exceptions. 


.Mins. 60, P. 77, September 8, 1931. 


Upon consideration of the Motion filed herein this day 
by the attorneys fbr the plaintiff, Mattie M. Key, and con¬ 
sented thereto by the attorney for the defendant, James K. 
Polk, it is by the Court this 8th day of September, 1931, 
Ordered that the time for filing a Bill of Exceptions in 
this case be, and the same is hereby extended, until October 
1, 1931. 

(Signed) NATHAN CAYTON, 

Judge, Acting in the Absence 

of Judge Jas. A. Cobb. 
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24 In the Municipal Court of the District of Ccjlumbia. 

No. A-7727. 

I 

Mattie M. Key, Plaintiff, 

vs. | 

James K. Polk, Defendant. 

Notice of Settling Bill of Exceptions and Receipt of Copy 

of Bill of Exceptions. 

To James K. Polk, Jr., 

Attorney for Defendant, 

Woodward Building: 

Please take notice that we will submit the attached Bill 
of Exceptions to Judge James A. Cobb on Wednesday, the 
30th day of September, A. D., 1931 at 10 o’clock A. M., or 
as soon thereafter as counsel mav be heard. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, ! 

J. A. MARSHALL, ! 

Attorneys for Plaintiff. 

Service of the aforegoing Notice accepted and receipt of 
a copy of Bill of Exceptions attached thereto acknowledged 
this 17th dav of September A. D., 1931. 

JAMES K. POLK, Jr., 
Attorney for Defendant. 


27 ) 


Filed Dec. 2, 1931. Municipal Court, District of 

Columbia. i 

In the Municipal Court of the District of Coluijnbia. 

No. A-7727. j 

j 

Mattie M. Key, 3354 Mount Pleasant Street, Plaintiff, 

vs. 


James K. Polk, 515 Woodward Building, Defendant. 

Bill of Exceptions. 

Be it remembered that on the 4th day of June, 1931, be¬ 
fore Honorable James A. Cobb, Judge of the Municipal 
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Court of the District of Columbia, sitting without a jury, 
the above entitled cause came on to be heard on issues 
regularly joined between the plaintiff and the defendant. 

Whereupon the plaintiff, to maintain issues on her part 
joined, produced Jo. V. Morgan, witness of full age, wins 
being first dulv sworn, testitied in substance as follows: 
That he is a member of the Bar of the District of Columbia, 
was attorney for the plaintiff and that he knew the signature 
of the defendant, James K. Polk. Whereupon, the witness 
was handed two papers purporting to be two promissory 
notes each in the original sum of $1500, dated November 9, 
1927, to the order of John H. West, payable in monthly in¬ 
stallments of $30 each, and purporting to be signed by 
James K. Polk, the 1 defendant, the balance due on each note 
appearing to be $940.33. Thereupon, the witness was asked 
if the signature appearing thereon was the signature of 
James K. Polk, the defendant, and the witness answered 
that it was, and thereupon, the said notes were introduced 
in evidence as plaintiff’s Exhibit 3-a and Exhibit 
26 3-b respectively, and are as follows: 


Exhibit 3-a. 



1,500.00. 


Washington, D. C., November 9, 1927. 


For value received 1 promise to pay to the order of John 


H. West the sum of Fifteen Hundred dollars with interest 
at the rate of seven per centum per annum, said principal 
and interest payable in monthly installments of Thirty 
Dollars (with the privilege of making larger payments in 
any amount), on the ninth day of each and every month 
after date, until paid: each installment when so paid to 
be applied, first, to the payment of the interest on the 
amount of principal remaining unpaid, and the balance 
thereof credited to the principal. 

(Sgd.) JAMES K. POLK, 

515 Woodward Bldg. 


This is to certify that this is the note described in a Deed 
of Trust to the Trustees named hereon, and bearing even 
date herewith, said Deed of Trust and note having been 
executed in mv presence. 

(Sgnd.) MARTHA F. FAUSLER, 

Notary Public.” 
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Date 

Interest 

To 

Balance 

principal 

of payment. 

due. 

principal. 

due. 

1927. 

Dee. 9. 

8.75 

21.25 

1,497.75 

Jan. 9/28. 

8.61 

21.39 

1,456.36 

Feb. 16/28. 

8.49 

21.51 

11,434.85 

Mar. 8/28. 

8.37 

21.63 

11,413.22 

April 11/28. 

8.25 

21.75 

; 1,391.47 

Mav 19/28. 

8.12 

21.88 

11,369.59 

June 9/28 . 

7.99 

22.01 

1,347.58 

Julv 19/28. 

7.86 

22.14 

1,325.44 

Aug. 13/28. 

7.73 

22.27 

il,303.17 

Sept. 14/28. 

7.60 

22.40 

j 1,280.77 

Oct. 16/28. 

7.47 

22.53 

il,258.24 

Nov. 13/28. 

7.34 

22.66 

1,235.58 

Dec. 10/28. 

7.21 

22.79 

1,212.79 

Jan. 25/29 

7.08 

22.92 

|l,189.87 

Feb. 25/29 

6.94 

23.06 

il,166.81 

Mar. 26/29. 

6.80 

23.20 

1,143.61 

April 9/29. 

6.66 

23.34 

11,120.27 

Mav 22/29. 

6.53 

23.47 

11,096.80 

Aug. 3/29. 

12.80 

47.20 

1,049.60 

Aug. 28/29. 

6.11 

23.89 

1,025.71 

Sept. 20/29. 

5.98 

24.02 

jl, 001.69 

Oct. 22/29. 

5.84 

24.16 

' 977.53 

Feb. 12/30. 

22.80 

37.20 

940.33 

i 

27 (Notation on 

side:) “ 

Given as deferred purchase 

money for and secured by second deed of trust on 


Lot 97 Square 1047, James K. Polk, Jr., and Douglas N. 
Polk, Trustees. 

Subject to a first trust for $3,000.00, dated October 21, 
1927, at 7%, placed by Arms and Drury.’’ 

(Reverse side:) “Lot 97. Deed of trust note (Instal¬ 
ment). 100,098. James K. Polk, 515 Woodward Bldg. 
$1500. Payable 30 per month on 9th day. Interest^ at 7%, 
to be deducted out of each monthly payment and jbalance 
thereof applied to principal”. 

(Indorsement:) “Without recourse to me. John H. 
West.” ! 

Exhibit 3-b. j 

“$1,500.00. Washington, D. C., November 9, 1927. 
For value received I promise to pay to the order qf John 
H. West the sum of Fifteen Hundred Dollars, with interest 

I 
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until paid at the rate of seven per centum per annum, said 
principal and interest payable in monthly installments of 
thirty dollars (with the privilege of making larger pay¬ 
ments in any amount), on the ninth day of each and every 
month after date, until paid, each instalment when so paid 
to be applied, first, to the payment of the interest on the 
amount of principal remaining unpaid, and the balance 
thereof credited to the principal. 

(Sgnd.) JAMES K. POLK, 

515 Woodward Bldg. 

This is to certifv that this is the note described in a Deed 
of Trust to the Trustees named hereon, and bearing even 
date herewith. Said Deed of Trust and note having been 
executed in mv presence. 

(Sgnd.)* 1 MARTHA F. FAUSLER, 

Notary Public .” 


28 Payments on account of above note and interest are 
acknowledged as follows: 


Date 

Interest 

To 

Balance 

principal 

of payment. 

due. 

principal. 

due. 

Dec. 9 

8.75 

21.75 

1,477.75 

Jan. 9/28. 

. 8.61 

21.39 

1,456.36 

Feb. 16/28. 

. 8.49 

21.51 

1,434.85 

Mar. 8/28. 

. 8.37 

21.63 

1,413.22 

April 11/28. 

. 8.25 

21.75 

1,391.47 

May 19/28. 

8.12 

21.88 

1,369.59 

June 9/28. 

. 7.99 

22.01 

1,347.58 

Julv 19/28. 

. 7.86 

22.14 

1,325.44 

Aug. 13/28. 

. 7.73 

22.27 

1,303.17 

Sept. 14/28. 

. 7.60 

22.40 

1,280.77 

Oct. 16/28. 

. 7.47 

22.53 

1.25S.24 

Nov. 13/28. 

. 7.34 

22.66 

1,235.58 

Dec. 10/28. 

:... 7.21 

22.79 

1,212.79 

Jan. 25/29. 

. 7.08 

22.92 

1,189.87 

Feb. 25/29 

. 6.94 

23.06 

1,166.81 

Mar. 26/29. 

. 6.80 

23.20 

1,143.61 

April 9/29. 

6.66 

23.34 

1,120.27 

May 22/29 

6.53 

23.47 

1,096.80 

Aug. 3/29. 

. 12.80 

47.20 

1,049.60 

Aug. 28/29. 

. 6.11 

23.89 

1,025.71 

Sept. 20/29. 

. 5.98 

24.02 

1,001.69 

Oct. 22/29. 

. 5.84 

24.16 

977.53 

Feb. 12/30 

. 22.80 

37.20 

940.33 
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(Notation on^ side:) “Given as deferred purchase money 
for and secured by second deed of trust on Lot 9Gj Square 
1047 James K. Polk, Junior and Douglas N. Polk, trustees, 
subject to a first trust for $3,000.00, Dated October 21, 1927, 
at 7%, placed by Arms and Drury.” 

(Reverse side:) “Lot 96. Deed of trust note (install¬ 
ment). 100,099. James K. Polk. $1,500. Payable 30 per 
month on 9th day, Interest, at 7%, to be deducted out of 
each monthly payment and balance thereof applied to 
principal.” 

(Indorsement:) “Without recourse to me. (Sgncj.) John 
H. West.” j 

The witness further testified that he had a conversation 
with the defendant, James K. Polk, subsequent to February 
12, 1930, and the defendant admitted that the statement of 
payments as shown on said notes was correct. He further 
testified that no further payments had been made upon 
said notes. 

Thereupon the plaintiff rested its case and counsel for 
tlie defendant asked counsel for the plaintiff if he intended 
to use a deposition of the plaintiff theretoforje taken 
29 on the 22nd day of May, 1931, whereupon Counsel 
for the plaintiff announced that he intended to use the 
deposition in rebuttal if the same should become necessary. 
Whereupon, the counsel for defendant announced khat he 
would introduce the deposition of the plaintiff in evidence 
as part of his case and thereupon did offer said deposition 
in evidence, which deposition is, in substance, as follows: 

My name is Mattie M. Key. I reside at 3354 Mount 
Pleasant Street. I am sixty nine years old and ha^e been 
a widow for fourteen years. I have known the defendant, 

• * i 

James K. Polk, since he was a boy. He is my cousin. 
Since I came to Washington about eleven or twelve years 
ago I have had business transactions with Mr. Polk.! 

The witness then testified as follows: 

Q. What was the nature- A. I can say they were all 

satisfactory. 

Q. Up to what time Miss Mattie—up to what time Mrs. 
Key? A. I think it was last November, one year ago. 
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Q. Mrs. Key will you please state what was the character 
of the transactions you had with Mr. Polk while he invested 
vour monev ? A. While he invested the monev for me most 
of it was satisfactory and I alwavs thought that where it 
was not it was not his fault. He invested my money for me. 

Q. You say that he invested money for you from time to 
time? A. Yes. 

Q. And how did you pay him that money? A. By check. 

Thereupon the witness was handed several checks which 
she testified were for investments made for her by the de- 
fendant and the same were introduced in evidence as plain¬ 
tiff’s Exhibits 1-a, 1-b, 1-c, 1-d, 1-e, 1-f, 1-g, 1-h, 1-i, 1-j and 
1-k respectively, and are as follows: 

(Here follow exhibits, side folios 30, 31, 32, 33.) 

34 The state of my health at the present time is very 
serious. I am under constant care of a physician. I 
went to bed on the 13th of February and am just up now. 
I am not able to attend Court, the doctor would not allow 
me to go. 

The witness was thereupon handed a cancelled check, No. 
22, dated October 25, 1925, to the order of the defendant in 
the sum of $1,250. 

Asked under what circumstances she delivered the check 
to the defendant, the witness continued: 

I went to Mr. Polk’s office for a cause—I very often did— 
and he said he had a very good investment for me and asked 
me if I would let him have $1,250. I said I did not want 
any more investments, and his wife spoke up and said, 
“Cousin Mattie, it is a very beautiful house and you 
certainly ought to have it, and I would like to own it” 
and they persuaded me to do it, and I think Mr. 
Polk will remember that I said, “I give this under protest.” 
The transaction was that lie was going to give me a note on 
this house. I gave him a check, and a few days later in 
talking over the ’phone, he said, “Cousin Mattie I didn’t 
use that check. I found it was not a good investment”. I 
didn’t know just why and I said, “I am glad of it as I did 
not want to give it anyhow.” He said, “I have the money 
for you down in the Bank and you can get it when you 
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come.” A few days after I went down and I spid, “I am 
glad I didn’t have to invest my money and I have come down 
to get it.” He said, “Cousin Mattie, I haven’t it.” I said 
I was sorry. He didn’t tell me he had invested it in the 
same property, he said he had found the title was not good 
and he had put it in something else. He gave pie a note 
afterwards, but to tell the truth I didn’t even l<pok at the 
note. Mr. Polk would give me the notes and would sav, 
“Cousin Mattie, take these and put them in your safe de¬ 
posit box”, and I did it. i 

35 Thereupon the witness was handed two notes dated 
October 19, 1927, each in the sum of $1500 payable 
to the order of John H. West and signed by Jamei K. Polk. 
The witness continued: These were on the L Street houses. 
These are the notes I received from Mr. Polk because I 
notice here “James K. Polk, Jr.” I didn’t look atj the time, 
but afterwards in looking over these notes I sav] that the 
names of James K. Polk, Jr., and Douglas X. Polk were 
there. I know the signature of James K. Polk and! the same 
appears on the two notes. The payments as set out on the 
notes were actually made. The last payment was made up 
to the first day of January, 1930. I do not knowj the date 
on which it was paid, but the payment was made up to the 
first dav of Januarv, 1930. At the time these ndtes were 
given to me nothing was said by Mr. Polk to the effect that 
lie had signed the notes. He gave me the notes pnd said, 
“Cousin Mattie you take these notes and put thepi in the 
safe deposit box, they are on the L Street houses.” He 
took me out to see them. There were four houses, i Two he 
said were his and two he said were mine. j 

Thereupon the following occurred: 

Q. What did you understand when he said that ttwo were 
yours f j 

Mr. Wilson: Well now let us not have that—what she 
understood—let us have what she said—that is a conclusion 
purely—I object. j 

A. Of course I understood- 

I 

Mr. Wilson: No matter what you understood, pardon me 
Mrs. Key—that is for somebody else to draw the conclusion. 

Q. Did he tell you on what houses the money tkat you 
have invested ? 


i 
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Mr. Wilson: I object to that. Why cannot you get it in 
some other wav than bv leading the witness? 

Mr. Morgan: I am not leading her. I am asking 

36 her if he told her on what two houses represented 
the security of the money she had invested. 

A. It was two of those. 

Q. You said he pointed out to you two houses he said he 

owned and two vou owned. Which of the four were the 

* 

ones he told vou were the basis of vour securitv? A. I do 
* » + 

not know which two—I can tell the numbers from my books. 
Q. Mrs. Key you stated that he told you two houses he 

owned and two that you owned- A. They were alike, 

all four together. 

Q. Which of the four houses, that is to say the houses he 

told vou he owned or the houses he told vou vou owned did 
• %' * 

he tell you were secured by the $1250 you had given him? 
A. I never heard of the $1250 going on that until Mr. Polk 
came to see me the latter part of January—it was the first 
time he ever said that the $1250 went on the L Street houses 
—I never knew it until then. 

I cannot tell to save my life when I learned that the note 
was signed by Mr. Polk. I can go up stairs and look at my 
book and see when he bought those houses. I can get that 
date. I do not know whether it was four vears ago or five 
vears ago. 

The witness then asked on what date the notes were 
signed and was told that they were signed on November 9, 
1927. The witness;continued: I cannot tell whether I looked 
at that then or afterwards because I took the notes and 
would go right across to the Bank and put them in the box. 
Thereupon the following occurred: 

Q. What, if anything, was said to you by Mr. Polk to 

tlie effect that the $1250 that you gave him was a loan by 

vou to him? 

% 

37 Air. Wilson: I object to that question for the 
reason that it is leading—extremely so. 

A. Well, I can answer it very easily. I never heard a 
suggestion of a loan until last week when you were here. 
The first I ever heard of it. 

The witness continued: That was the time when my at¬ 
torney came here to discuss the reply that Mr. Polk had 
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made to my suit. About a week ago was the first I ever 
heard of it. j 

The witness was then referred to the allegation in the 
affidavit of defense of the defendant to the effect that on 
October 27, 1927 the plaintiff loaned to the defendant the 
sum of $1250, and was asked what she had to say jrcspect- 
ing that allegation, to which the witness answered:jl never 
loaned Mr. Polk any money in my life nor did he pver ask 
me to. 

The witness was then asked if she ever agreed;to loan 
the defendant the sum of $1250. The witness replied: I 
have just told what passed between us and that he said 
he would like to have this $1250 for this investment on 
this house and I gave it to him. There was no mehtion of 
a loan whatever—never. 

Thereupon there was introduced in evidence check dated 
October 27, 1927, marked “Plaintiff’s Exhibit 2.” j 

(Here follows “Plaintiff’s Exhibit 2,” side folid 37V2-) 

I 

3S The witness continued: In January, 1931, j the de¬ 
fendant came to niv house and discussed the matter 
of his indebtedness to me on the notes sued upon in this suit. 
He said that there was a mention of a suit and if I sped him 
it was not me who would bring the suit, but it mas my 
lawyer. He told me that lie had borrowed $2600 from two 
banks. That he had paid half that amount and was! paying 
the other half; and as soon as he had finished hej would 
start paying me and that if he lived he would finish it. He 
told me that lie owed me $1800 and interest from January 
1, 1930. He did not say anything about a loan. Not a word 
about it. He said he owed me $1800 and the amount of 
interest I have just mentioned and that he was gping to 
pay it if he lived. At that time the matter of the note and 
the transaction between me and Mr. Polk was in the hands 
of my counsel. Mr. Polk had given up and I had fo have 
another lawyer to attend to my business. Mr. Polk could 
not attend to it. 

Thereupon there was introduced in evidence the notes of 
James K. Polk to John H. West and identified as plaintiff’s 
Exhibits 3-a and 3-b. (Heretofore introduced in evidence 
in testimony of Jo. V. Morgan.) 

On cross-examination the witness testified as follows: 


i 

i 

i 

i 


i 
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The notes were delivered to me by Mr. Polk in his office; 
Mrs. Polk was present. When I gave him the check for 
$1250 dated October 25, 1927 and heretofore submitted as 
Exhibit Xo. 2, I did not get anything from Mr. Polk. He 
was to invest it. Xo notes were given to me the day I 
went there and he told me about the investment. The notes 
were not given that dav. I cannot remember the dav on 
which the notes were given. According to my recollection 
the notes were given before the transaction. I think the 
notes were given before the check was given. I cannot 
tell what I gave Mr. Polk at the time he gave me the notes. 

Of course I paid him money. I cannot tell when; my 
39 checks will show that. The witness then pointed to 
check dated October 25, 1927 and said that according 
to her recollection that check was given after the notes, but 
she did not remember things four or five years ago. Asked 
what she gave Mr. Polk at the time she received the two 
notes, the witness testified: I do not know what I gave him 
but I know he told me each house represented $1500. I 
always paid Mr. Polk by check and never paid him anything 
in cash. I think the last check I gave him is the one dated 
October 25, 1927 for $1250. I know I was opposed to any 
further investments. Everything that Mr. Polk had done 
for me before that time was done very satisfactorily. I had 
perfect confidence in Mr. Polk. I did not even look at the 
notes. T cannot tell what I paid for anything. Certainly 
1 gave him checks. He would come up here from the office. 
He said lie had a good investment and would come up here 
for the money. I remember the first check I paid him was 
for $1800 for a $2100 note. That did not have anything to 
do with this transaction. It is no use to ask me for dates, 
I cannot answer. It was four or five years ago and I am 
a verv bad business woman. I do not know whether Miss 
Queen was in the office at the time the notes were delivered 
to me bv Mr. Polk. John H. West was not there. He was 
never in Mr. Polk’s office when I went there. I never paid 
Mi\ West anything for these notes. I paid Mr. Polk money 
for everything because he got the check before he gave 
me the notes. I had no dealings with Mr. West whatever 
and did not pay him any money. Dr. William T. Gill, Jr. 
is my physician. I have been sitting up recently part of 
the day. I got up at 9 o’clock today. I generally lay down 
all afternoon. I was in bed two months right along with- 
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out getting up. I hope I am getting stronger. I am able 
to be up but I have high blood pressure and cannpt have 
any excitement. 

On redirect examination, the plaintiff testified as 

40 follows: | 

Mr. Polk represented me in this investment. He 
did on my behalf have transactions with Mr. Wefet, and 
when I said that I didn’t have any dealings with Mr. West 
I meant directly, but he did come here several time^ to see 
me. Mr. Polk was having a great deal of trouble with him 
and I know one time he was having trouble with Jiiim he 
was trying to save me what he could and he had West pay 
me in the neighborhood of $800 in cash on other transac¬ 
tions; and then Mr. Polk had me bring four note^ down 
that 1 had that he was exchanging. I do not know when 
this was, it has no reference to this transaction. 

Thereupon the following occurred: ! 

Q. Mrs. Key you testified that either now or sonie time 
ago you were of the opinion that your transactions with 
Mr. Polk were entirely satisfactory? 

Mr. Wilson: I object to your putting it that way. 

i 

Q. You testified that your transactions with Mif. Polk 
were satisfactory and agreeable? A. They were. 

Q. What did you mean by that? 

Mr. Wilson: That answer expresses itself in the English 
language. 

Q. What did you mean by that? 

Mr. Wilson: I object to your amplifying this question. 
She stated two or three times they were satisfactory. 

A. I had lost money on investments—I had lost $2,000 
or $3,000 of principal and over $1,000 of interest on invest¬ 
ments made in Alexandria but Mr. Polk knows 11 never 

i 

said a word about it—the man was not honest—1 never 
said a word. 

Mr. Wilson: I renew my objection and move to strike out 
this answer because it has nothing whatever to do 

41 with the matter in hand. 

| 

Q. Mrs. Key what is your present feeling concerning the 

conduct of vour business affairs bv Mr. Polk? 

• *■ 
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Mr. Wilson: I object to that and will go further than 
making the mere objection to it. If the matter is to be 
insisted upon I shall ask that it be certified. 

Q. Mrs. Kev when vou said that vou felt that the trans- 
actions vou had with Mr. Polk were entirelv satisfactory 

V m/ w 

what did you mean? A. I had implicit confidence in Mr. 

Polk and of course it was satisfactory. 

* 

Q. At what point of time did you have the implicit con¬ 
fidence? A. At the time he gave me these notes and the 
first time he failed to pay the interest. 

Mr. Wilson: I object to this line of questioning and move 
to strike out the answer in relation thereto. 

Q. Vou said that you had implicit confidence in Mr. Polk 
at the time you gave him the check? A. I told you he 
came up here in November one year ago and brought me 
the notice that the interest was due on the Florida Avenue 
house and he said, “I cannot pay any more,” and I said I 
would have Mr. Livingstone take it over and see what he 
could do with the house, and I telephoned Mr. Polk I was 
going to bring Mr. Livingstone in one day- 

Mr. Wilson: I move to strike out this answer because it 
has not anything to do with the redirect examination—I 
move to strike out the answer. 

Q. Miss Mattie you said that you had implicit confidence 
in Mr. Polk at the time you gave him the check and took 
the notes—did that feeling of confidence continue? 

Mr. Wilson: My objection goes to this. 

42 A. Of course it could not when I found out that 
he had bought property in his name with my money 
—it could not—I could not understand it. I was ill over it. 

Mr. Wilson: I move to strike out as not being material. 

Then the witness continued: I put the word “investment” 
on the check for $1250 which is Exhibit No. 2, at the time 
when I wrote the check. I never add anything after a 
check comes back to me. I always write what the check 
is for. 

Whereupon the defendant, further to maintain the issues 
on his part joined, took the witness stand and testified as 
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follows: i 

He is a resident of the District of Columbia, a member 
of the Bar of the District of Columbia and he is k cousin 
of the plaintiff and has made investments for ^ier for 
several years but did not charge her anything for his serv¬ 
ices. That he is a first cousin of the plaintiff and has 
known her intimately since her early girlhood, hje being 
about the same age. That he has been a member of the 
Bar for about thirty years and for about eleven years past, 
since the plaintiff moved from Leonardtown, Maryland, he 
had aided her in the investment of her funds 4nd had 
handled her various legal affairs until his health prevented 
his attention to her matters—for which no charge had ever 
been made. 

That one John H. West procured a contract to purchase 
an equity in four lots and improvements thereon, two of 
which were Lots 96 and 97 in Square 1047, each of the four 
lots subject to a first trust of $3,000, for the aggregate sum 
of $1500, on which contract West had paid an initial de¬ 
posit of $250, leaving a balance to be paid of $1250 for the 
acquisition of said equities in all four lots. That jthe de¬ 
fendant and West entered into an arrangement ^hereby 
he took over West’s contract and gave to West in considera¬ 
tion therefor the sum of $250, which was the amouijt West 
had theretofore advanced securing the option. De- 
43 fendant took title to all four of the lots in thfe name 

i 

of James K. Polk, Trustee, prepared two notes for 
$1,500 each, said notes being secured by a second deed of 
trust on two of the said four lots, which notes are the ones 
here sued upon. Defendant handed the notes to Wqst who 
endorsed them “without recourse” and handed them back 
to defendant, who later delivered them to the plaintiff. 

Defendant further testified that at the time the plain¬ 
tiff delivered her check to him she was fully cognizant of the 
object to which it was to be applied, namely to enable the 
defendant to complete the purchase of the four lots with im¬ 
provements thereon. That it was understood between him 
and the plaintiff that it was to be a joint venture aijd that 
she was entirely satisfied with the prospective profits in the 
intended transaction. That he believed that the lots could 
be readily sold for considerable profit, and asked the plain¬ 
tiff if she would be willing to go into the venture, the 1 plain- 

i 
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tiff contributing $1250.00 and the defendant contributing 
$250 to make up the remainder, and that he would take 
title to the entire property as trustee, giving the plaintiff 
notes secured by second trusts on two lots for $3,000, which 
was to be the limit of her profit in the transaction, provided 
there would be that much profit. That subsequently West 
refused to go through with the deal, as he thought that he 
had secured a more advantageous purchaser, and the de¬ 
fendant did telephone the plaintiff that the deal was off 
and that he had her money for her; that plaintiff appeared 
to be sorrv that the deal was off and said she would call at 

•r 

the office in a few days to get her money; that later and 
before the plaintiff called at his office the said West decided 
to go through with the sale of contract to purchase to the 
defendant on the originally decided terms and the defendant 
did then pay him the sum of $250 in full consideration for 
the assignment and did use the check for $1250 that plain¬ 
tiff had gihen him to be used in the transaction in 
44 closing the deal, and when the plaintiff called at his 
office for her check he did tell her that he had used 
it as originally intended in the transaction, and that she 
did not say that she was sorry but seemed perfectly satis¬ 
fied with the transaction, and that the notes were given to 
her so as to protect her to that extent in the event of the 
defendant's death. The defendant further testified that the 
plaintiff examined the notes carefully when he handed them 
to her and seemed to fully understand that if the profits 
on the transaction should be less than $1750 then the notes 
would only be paid up to the extent of the profits, if any 
were in fact realized and that the notes were given for this 
qualified purpose only. 

Prior to the plaintiff agreeing to go into the venture she 
was driven out to the houses and inspected them carefully, 
both front and rear. That an aggregate sum of $1560 
had been paid oh the two notes; that he used the sum of 
$1250 given to him by the plaintiff, plus the $250 of his 
own funds, to acquire title to the property; that the notes 
were payable to John H. West and were endorsed by him 
in blank and “without recourse.” The houses were sold 
at foreclosure under the first deed of trust, and the pro¬ 
ceeds were not sufficient for the payment of any sum on the 
notes held by the plaintiff. On cross-examination the wit¬ 
ness was asked to explain why, if the payment of $1250 by 
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the plaintiff to him was a loan, the notes were not| made 
payable to her directly, since the name of John II. West 
on the notes did not add any security to them inasmuch 
as they were endorsed by West “without recourse.!” To 
this question the defendant answered that he did not know 
why that was done. 

Thereupon the defendant, to maintain the issues bn his 
part joined, produced Mrs. James K. Polk, witness Of full 
age, who, being first duly sworn, testified in substance as 
follows: 

That she is the wife of the defendant; that sljie was 
45 present at several conferences between Mr. Polk and 
Mrs. Key concerning* the transaction involved pi this 
suit; that Mr. Polk explained the transaction to Mrs. Key 
and she understood it, and that she accompanied Mij. Polk 
and Mrs. Key on a visit of inspection to the houses securing 
the notes in this suit. Mrs. Key was apparently satisfied 
with the transaction. Whereupon the defendant rested his 
case. 

i 

Whereupon plaintiff, further to maintain the issues jm her 
part joined, produced Jo. V. Morgan, a witness of Jawful 
age, who, being* first duly sworn, testified in rebuttal in sub¬ 
stance as follows: 

That some time prior to January 1, 1930, he had |a dis¬ 
cussion with Mr. Polk concerning* the notes involved in this 
suit, and that at that time Mr. Polk told the witnesjs that 
the reason why the plaintiff was given notes for $3,000 for 
the sum of $1,250 was due in part to the fact that in certain 
transactions between the plaintiff and John H. West, which 
were handled by the defendant, on behalf of the plaintiff, 
the plaintiff had sustained certain losses. 

Whereupon the defendant, further to maintain the issues 
on his part joined, took the witness stand in surrebuttal 
and testified in substance as follows: 

He stated to Mr. Morgan before this action was brought 
that one of his reasons why he gave the two notes for $3,- 
000 to the plaintiff when she only delivered $1,250 tb him 
was because he was most anxious that the plaintiff should 
make money on all transactions that she had entered into 
through his advice, and that at the time that the notesj were 
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given the plaintiff there seemed to be a possibility of her 
losing about $1,050 on her settlement with West, repre¬ 
sented by a third trust note on certain property located in 
the District of Columbia; and that such transaction consti¬ 
tuted no consideration direct or indirect for the joint 
40 venture on the “L” Street properties; that he simply 
had the possible loss in mind and that his relations 
with the plaintiff as her first cousin were so intimate that 
lie was most anxious that this transaction through his ad¬ 
vice would prove a most profitable one. The notes were 
delivered without other consideration than the $1,250 check 
and were for a total of $3,000 and such notes were expressly 
given for the qualified purpose of protecting her interest 
in the transaction up to that amount in the event that there 
were any profits on the transaction. The defendant further 
testified that West was only a straw man on the notes and 
that he used him as a convenience to the end that the plain¬ 
tiff should be fully protected in the event of his death. 


Whereupon upon conclusion of all the evidence the court 
found a verdict for the defendant. 

All the exceptions herein having been duly taken, allowed, 
settled and noted in the trial before the Judge rendered his 
verdict, the plaintiff presents to the court this her Bill of 
Exceptions and prays the court to sign and seal the same 
and makes the same a part of the record, to have the same 
effect as if each of said exceptions contained in a separate 
bill and had been signed and sealed during the trial and the 
same is accordingly done this 2nd dav of December, 1931. 

JAMES A. COBB, 

Judge Municipal Court , District of Columbia . 


47 Designation of Record. 

Filed September 8, 1931. 

Comes now the plaintiff by her attorneys and designates 
the following papers to be included in the transcript of 
record on appeal: 

1. Declaration of plaintiff. 

2. Particulars of Demand tiled by Plaintiff. 

3. Affidavit of Merit. 

4. Pleas of defendant. 


MATTIE M. KEY VS. JAMES K. POLlv. 


37 


5. Affidavit of defense. 

6. Replication of plaintiff. 

7. Minute of finding of court for defendant. 

8. Minute entry overruling motion for new trial. 

9. Minute entry of judgment for defendant. 

10. Assignments of Error. 

11. Motion to extend time for settling Bill of Exceptions. 

12. Order extending time for settling Bill of Exceptions. 

13. Notice of settling Bill of Exceptions. 

14. Bill of Exceptions. ! 

15. Together with a copv of this designation. 

(Signed) DOUGLAS, OBEAR & DOUGLAS, 

(Signed) JO. V. MORGAN, 

(Signed) J. A. MARSHALL, 

Attorneys for Plaintiff. 

Date: September 8th, 1931. j 

Service of a copy of the above designation of record 
acknowledged this 8th dav of September, 1931. 

(Signed) ‘ JAMES K. POLKt, 

Attorneys for Defendant. 

48 Memo. Extending Tune to Submit Bill of Exceptions. 

Mins. 60, P. 256, October 13, 1931. j 

Upon oral motion of plaintiff, it is by the Court ordered 
that the time within which to submit the bill of exceptions 
in the above entitled cause, be, and the same is herbby ex¬ 
tended to October 17, 1931. i 

I 

Memo. Extending Time to Submit Bill of Exceptions. 

Mins. 60, P. 277, October 17, 1931. j 

Upon oral motion of plaintiff, it is by the Court Ordered 
that the time within which to submit the bill of exceptions 
in the above entitled cause, be, and the same is hereby ex¬ 
tended to October 24, 1931. 

j 

Memo. Extending Time to Submit Bill of Exceptions. 

Mins. 60, P. 315, October 24, 1931. 

Upon oral motion of plaintiff, it is by the Court ordered 
that the time within which to submit the bill of exceptions 
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in tlu* above entitled cause, be, and the same is hereby ex¬ 
tended to and including* November 7, 1931. 

Mono. Extending Time to Submit Bill of Exceptions. 

Mins. 60, P. 366, November 7, 1931. 

Upon oral motion of plaintiff, it is by the Court ordered 
that the time within which to submit the bill of exceptions 
in the above entitled cause, be, and the same is hereby ex¬ 
tended to and including* November 14, 1931. 


49 Memo. Extending lime to Submit Bill of Except ions. 
Mins. 60, P. 401, November 14, 1931. 


Upon motion of plaintiff, it is by the Court ordered that 
the time within which to submit the bill of exceptions in the 
above-entitled cause, be, and the same is hereby extended 
to and including November 20, 1931. 


Memo. Extending Time to Submit Bill of Exceptions. 

Mins. 60, P. 426, November 20, 1931. 

Upon oral motion of plaintiff, it is by the Court ordered 
that the time within which to submit the bill of exceptions 
in the above-entitled cause be, and the same is hereby ex- 
tended to and including December 2, 1931. 

Memo, of Signing and Settling Bill of Exceptions. 

Mins. 60, P. 453, December 2, 1931. 

The Court, having this day signed the bill of exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same of record nunc pro tunc. 

Supplemental Designation of Record. 

Filed December 3, 1931. 

Comes now the plaintiff by her attorneys and designates 
the following items to be included in the transcript of 
record on appeal: 

50 1. Memo, of October 13, 1931, extending time to 

submit Bill of Exceptions M. 60 p. 256. 
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2. Memo, of October 17, 1931, extending time to 
Bill of Exceptions M. 60 p. 277. 

3. Memo, of October 24, 1931, extending time to 
Bill of Exceptions M. 60 p. 315. 

4. Memo, of November 7, 1931, extending time to 
Bill of Exceptions M. 60 p. 366. 

5. Memo, of November 14, 1931, extending time to 
Bill of Exceptions M. 60 p. 401. 

6. Memo, of November 20, 1931, extending time to jsubmit 

Bill of Exceptions M. 60 p. 426. | 

7. Memo. December 2, 1931, of signing and settling Bill 
of Exceptions. 

8. Together with a copy of this Supplemental Designa¬ 
tion of Record. 

(Signed) DOUGLAS, OBEAR and DOUGLAS, 
(Signed) JO. V. MORGAN, j 

Attorneys for Plaintiff. 

Dated December 2, 1931. 

Service of a copy of the above Supplemental Designation 
of Record acknowledged this 2nd day of December,! 1931. 

Attorneys, for Defendant. 

51 Filed Sep. 10, 1931, Municipal Court, District of 

Columbia. 

i 

United States of America, ss : 

The President of the United States to the Honorable! James 
A. Cobb, Judge of the Municipal Court of the District 
of Columbia, 

Greeting: 

Because in the record and proceedings, as also | in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Mattie M. Kevj, plain¬ 
tiff, and James K. Polk, defendant, No. A-7727, aj mani¬ 
fest error hath happened, to the great damage of tjie said 
plaintiff, as by her complaint appears. We being Willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 


| submit 
| submit 

i 

I submit 

i 

j submit 
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that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and accord¬ 
ing to the laws and customs of the United States should 
be done. 

Witness the Honorable George E. Martin, Chief Justice of 

the said Court of Appeals, the 25th day of August, in 

the year of our Lord one thousand nine hundred and 
* 

thirtv-one. 

* 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia . 

Allowed bv 

CHARLES H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Sep. 10, 1931, Municipal Court, Dis¬ 
trict of Columbia. 


52 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 52, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, No. A-7727, wherein Mattie 
M. Key, is plaintiff and James K. Polk, is defendant, as 
the same that remains upon the files and of record in said 
Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this Eleventh day of January, 1932. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


Endorsed on cover: District of Columbia Municipal 
Court. No. 5589. Mattie M. Key, plaintiff in error, vs. 
James K. Polk. Court of Appeals, District of Columbia. 
Filed Jan. 13, 1932. Henry W. Hodges, Clerk. 
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No. 5589 

I 


MATTIE M. KEY, Plaintiff in Error, 


vs. 

JAMES L. POLK, Defendant in Error. 


! 
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BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 

i 

i 

This case comes here on a writ of error to the Munich 
pal Court to review a judgment in favor of the defend* 
ant in error (the defendant below, and hereinafter 
called the “defendant”), in that court in a suit by the 
plaintiff in error (hereinafter called the “plaintiff”) 
to recover instalments in the aggregate sum of $900 
and interest due upon two promissory notes made by 
the defendant. 


Ik 


i 
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The record discloses that the plaintiff is a woman 
69 years old. She is closely related to the defendant, 
who had represented her in making investments several 
years. From the early part of 1923 to the time of the 
transaction involved herein, he had, from time to time, 
invested for her $24,550 (Rec. 26 and 27), and while it 
appears that he did not charge the plaintiff for his 
services, the record is silent as to any compensation or 
commissions paid by the borrowers in the several 
transactions. 

Tiie declaration alleged that there were instalments, 
aggregating $900 and interest, due on two promissory 
notes signed by the defendant, originally for $1,500 
each, made by the defendant to the order of one John 
II. West, and endorsed “without recourse” by West to 
the plaintiff. The defendant pleaded that West gave 
no consideration for the notes and was not interested 
therein, “except as a conduit to pass title thereto to 
the plaintiff”; that the plaintiff had loaned to the de¬ 
fendant $1,250; that the defendant took title to four 
lots, each subject to an encumbrance of $3,000; that it 
was agreed between the parties that the defendant 
should give to the plaintiff two notes of $1,500 each 
secured bv second deed of trust on two of said lots as 
security for the $1,250 “so loaned by the plaintiff to 
the defendant”; that the defendant had repaid to the 
plaintiff more than the sum of $1,250 and interest at 
7 per cent per annum, and that West did not endorse said 
note to the plaintiff; and that the two lots were fore¬ 
closed under the prior encumbrance and that the de¬ 
fendant, “regarding his obligations,” paid to the plain¬ 
tiff sums in excess of $1,250. A replication was filed by 
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the plaintiff denying, in substance, the allegations ofj 
the several pleas. 

The plaintiff, because of infirmities, was unable tcj 
attend the trial, and her attorney took the stand and 
identified the two notes in suit and the signature of thq 
defendant. The two notes are identical and show a bah 
ance of principal of $940.33 due on each. They arq 
made by the defendant to the order of John H. Westj 
and endorsed as follows: “Without recourse to mei 
John H. West.” They also contain the notation that 
they are “Given as deferred purchase money for and 
secured bv a second deed of trust” in which James Kj 
Polk, Jr., and Douglas N. Polk (two sons of the defends 
ant) are trustees (Roe. 22, 23, 24 and 25). Evidence waq 
adduced showing that the defendant admitted the cor^ 
rectness of the statement of payments on the notes and 
that no further payments were made. The plaintiff 
then rested her case. 

At this point counsel for the defendant inquired of 
counsel for the plaintiff if the latter intended to use aj 
deposition of the plaintiff theretofore taken, to which 
inquiry counsel for the plaintiff replied that he in-! 
tended to use the deposition in rebuttal if the sam^ 
should become necessary. Counsel for the defendant} 
then stated that he would use the deposition “as aj 
part of his case”, and proceeded so to do (Rec. 25).! 
The deposition of the plaintiff shows that, amongj 
other things, the plaintiff had implicit confidence in 
the defendant at the time of the transaction in ques¬ 
tion (Rec. 30 and 32); that she did not at that time! 
know that the defendant had signed the notes and hadj 

2 k 


i 


I 
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himself used her money (Rec. 28); that she had not 
loaned him any money (Rec. 29) and that in January, 
1931, the defendant , at the plaintiff's home , admitted 
that he owed her a balance of $1,800 o)i the two notes , 
and interest thereon from January 1, 1930, and that he 
would pai) that indebtedness (Rec. 29). This last 
occurrence and statement concerning the admission of 
the defendant was not denied by the defendant, al¬ 
though he was on the stand twice after the deposition 
was read and thoroughly examined by his counsel. 

The defendant testified that he was a first cousin of 
the plaintiff and had known her since childhood; that 
he was a member of the Bar of the District of Colum¬ 
bia and had looked after the plaintiff’s investments 
for her. He further testified that one John H. West 
had a contract to purchase for the total sum of $1,500 
the equity in four lots with improvements, each sub¬ 
ject to an encumbrance of a first trust of $3,000, on 
which contract West had paid an initial deposit of 
$250, leaving a balance due to complete the trans¬ 
action of $1,250; and that West assigned the contract 
to the defendant, and the defendant gave West the 
$250 heretofore deposited by the latter, and that the 
defendant, with the money he obtained from the plain¬ 
tiff, to wit, $1,250, paid the balance of the purchase 
price of the equity in the four lots and took title 
thereto in his own name, as trustee. He then pre¬ 
pared two notes for $1,500, each secured on only one 
of the lots (which left the defendant the two remain¬ 
ing lots free of any encumbrance, except the original 
first trust, and on which, according to his own testi- 
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mony, lie expected to make a considerable profit of at 
least $3,000). He then delivered, or, to use the lam 
guage of the defendant, “handed 7 ’ the notes to West! 
who endorsed them “without recourse”, and hande4 
them back to the defendant, who later delivered them 
to the plaintiff. The defendant stated that the plain^ 
tiff understood that it was “a joint venture” andj 
that she understood the transaction perfectly, and sd 
forth. It was understood, he said, that the notes were 
given for a qualified purpose only, namely, that “thq 
notes would only be paid to the extent of the profits’^ 
(Rec. 34), but that $3,000 represented by the notes! 
“was to be the limit of her profit in the transaction” 
(Rec. 34); and, further, that an aggregate sum of 
$1,500 (including interest) had been paid on the twoj 
notes. 

On cross-examination the defendant was asked to| 
explain why, if the $1,250 was a loan, the notes were? 
not payable to the plaintiff directly, since the name of 
John H. West did not add any security to them, inas¬ 
much as they were endorsed bv him “without re-| 
course”. To that question the defendant answered! 
that he did not know (Rec. 35). However, when placed 
again on the stand, after a short rebuttal by the plain-! 
tiff, his memory seemed to be refreshed and he gave! 
the following absurd explanation or attempted expla¬ 
nation: “West was only a straw man on the notes and 
that he used him as a conveniece to the end that thej 
plaintiff should be fully protected in the event of his 
death” (Rec. 36). He did not explain how such couldj 
protect the plaintiff in the event of his death. 
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In rebuttal, it was testified by plaintiff’s counsel 
that some time prior to January, 1930, the defendant 
admitted to counsel that the reason why plaintiff was 
given the notes for $3,000, when she had only paid 
$1,250, was because, in certain transactions between 
the plaintiff and West, which were handled by the de¬ 
fendant on behalf of the plaintiff, the plaintiff had 
sustained certain losses (Rec. 35). In surrebuttal, the 
defendant admitted that he did state to plaintiff’s 
counsel 4 ‘that one of his reasons why he gave the two 
notes for $3,000 to the plaintiff, when she only de¬ 
livered $1,250 to him, was because he was most anxious 
that the plaintiff should make money on all trans¬ 
actions that she had entered into through his advice, 
and that at the time the notes were given to plaintiff 
there seemed to be a possibility of her losing about 
$1,050 on lier settlement with West represented by a 
third trust note on certain property located in the 
District of Columbia” (Rec. 35 and 36). He then 
sought to weaken the admission by protesting that 
the West transaction constituted no consideration in 
the 44 joint venture”, but followed that protest with 
the statement 4 4 that he simply had the possible loss in 
mind, and that his relations ivith the plaintiff as her 
first cousin were so intimate that he was most anxious 
that this transaction through his advice would prove 
a most profitable one” (Rec. 36). 

The defendant did not explain, nor attempt to ex¬ 
plain, why the arrangement as claimed by him was 
not reduced to a simple contract in writing, setting 
forth the terms of the alleged 44 joint venture”; nor 



why he made monthly payments on account of th^ 
principal and interest of the two notes to the extent of 
$1,560, when the agreement, according to his testi-i 
mony, was that “the notes would only be paid up tq 
the extent of the profits, if any in fact were realized 
and that the notes were given for this qualified pur¬ 
pose only” (Rec. 34), and when there was not on^ 
cent of profit in the transaction, the houses being sold 
at foreclosure under the first trust for just enough! 
to pay the notes secured by the first trust, or as the 
plaintiff stated “not sufficient for the payment of any 
sum of the notes held by the plaintiff” (Rec. 34). 

The cause was tried before a judge of the Municipal 
Court without a jury, and at the conclusion of the 
testimony the court found in favor of the defendant; 
and a motion for a new trial being overruled, judg-! 

i 

merit for the defendant was entered (Rec. 18). 

i 

i 

i 

Assignments of Error. 

Filed September 8, 1931. 

Comes now the plaintiff by her attorneys and as-| 
signs the following errors: 

1. The court erred in holding that there was no 
consideration for the difference between the face of 
the notes sued upon and the $1,250 paid by the plain-; 
tiff to the defendant sufficient to entitle her to recover' 
the unpaid balance due upon the notes. 

2. The court erred in holding that the plaintiff was 
not a holder in due course of the notes sued upon, and 
therefore, not entitled to recover the unpaid balance 
due upon said notes. 
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3. The court erred in not holding that there was 
consideration for the difference between the face of 
the notes sued upon and the $1,250 paid by the plain¬ 
tiff to the defendant sufficient to entitle her to recover 
tlie unpaid balance due upon the notes. 

4. The court erred in not holding that the plaintiff 
was a holder in due course of the notes sued upon and 
therefore, entitled to recover the unpaid balance due 
upon said notes. 

5. The court erred in not entering judgment for the 
plaintiff. 

ARGUMENT. 

The argument under the several assignments of error 
will be grouped under the following headings: 

1. The plaintiff was holder in due course and en¬ 
titled to recover the unpaid balance due on the notes. 

2. There was consideration for the difference be¬ 
tween the face of the notes and the sum paid by the 
plaintiff to the defendant sufficient to enable her to 
recover the unpaid balance due upon the notes. 

3. The defendant admitted liability and is bound 
therebv. 

I. 

The plaintiff was holder in due course and entitled 
to recover the unpaid balance due on the notes. 

The plaintiff is an elderly woman, is a near relative 
of the defendant, and was a client of the defendant in 
whom, at the time of the transaction now under in- 
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quiry, she had implicit confidence. The fact that the 
defendant did not look to her, the lender of money iij 
the many transactions in which he represented her| 
for his compensation does not affect in any way his} 
fiduciary relation with her. According to the defend^ 
ant, he expected to make a considerable profit out of 
the equity in the four lots with the improvements} 
thereon. He was to acquire such equity upon the pay4 
ment of $1,500, of which he contributed but $250, thcj 
plaintiff contributing $1,250; and while there was no 
limit to his profit in the matter, the plaintiff was limitec? 
to $3,000 represented by the notes, upon which note^ 
payments were to be made in the event and to the ex^ 
tent only that the profits should be realized—not on the 
four lots, but upon the two lots only which secured the! 
notes held by the plaintiff. This is what the defend-j 
ant characterized as “a joint venture” (Rec. 33 and 
34). | 

In substance, the defendant testified that this elderlyl 
lady “seemed to fully understand that if the profits 1 
in the transaction showed to be less than $1,750 (there 
were no profits) then the notes would only be paid up 
to the extent of the profits, if any were in fact realized| 
and that the notes were given for this qualified pur¬ 
pose only” (Rec. 34). However, in his pleas and affi¬ 
davit of defense (Rec. 11 to 16, inclusive), he stated 
that the notes were given to secure a “loan” of $1,250 
from the plaintiff to the defendant, and in his plea 
(Rec. 11), after referring to the foreclosure of the 
lots under the first trust, stated “that, nevertheless, 
the defendant, regarding his obligations , did pay to 


i 
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the plaintiff certain sums of money aggregating, upon 
the two notes which were taken as security for the 
twelve hundred fifty dollars ($1,250) the sum of $1,500, 
which sum more than paid the plaintiff for the sum she 
had so loaned to him:' The defendant did not offer 
any explanation as to why, if the transaction was, as 
he contended, “a joint venture”, did he pay any sum 
on the notes when there was not one cent of profit. 

We have here a situation where a member of the Bar 
deals with his client’s money for his own benefit, and 
attempts to secure the repayment of that money by a 
deed of trust upon his own property with his two sons 
as trustees under the deed of trust. We submit that 
such a transaction demands the closest scrutiny. It is 
clear from the plaintiff's deposition, which the defend¬ 
ant introduced as a part of his case and adopted as his 
own evidence, that the plaintiff did not know that the 
defendant was using her money for his own purposes. 
She thought she was acquiring the notes as an invest¬ 
ment and she had, we submit, every reason so to believe. 
The notation on her check (Rec. 28, 29) supports her 
testimony in this respect. Moreover the notes recited 
that they were “given as deferred purchase money”. 

But what is most controlling is the fact that the 
notes were made bv the defendant to the order of John 
H. West and endorsed bv West “without recourse”. 
If either of the defendant’s conflicting accounts of the 
transaction is correct, there could be no possible reason 
for making the notes payable to W^est and have him 
endorse them without recourse. The defendant ac¬ 
quired West’s contract for the four lots and took title 


11 


I 

directly from the former owner. If the transaction was 
a “loan”, as he first claimed, there was no reason why 
the notes were not made payable to the plaintiff. In¬ 
deed, this is true even if the transaction had been a 
“joint venture”, as the defendant later claimed it was* 
althought there is naturally suggested the question of 
why were notes given at all if the transaction was aj 

i 

joint venture, especially if it was of the character den 
scribed by the defendant. j 

The defendant was given full opportunity by counsel 
to explain why the notes were made payable to Wesf 
and in turn endorsed by him without recourse when the 
transaction was a “loan”. The defendant answered! 
that “he did not know why that was done” (Rec. 35). 

This is a most significant statement when it is remem-i 

w | 

bered that the defendant was a member of the Bar of 
many years standing. The defendant was then with¬ 
drawn from the stand, and after rebuttal testimony on 
behalf of the plaintiff, lasting a few minutes, he was 
again placed on the stand. In this respite his recollec¬ 
tion apparently was refreshed, and under examination 
by his own counsel testified “that West was only a^ 
straw man on the notes and that he used him as a con- 

I 

vcnience to the end that the plaintiff should be fully! 
protected in the event of his death”. A more absurd! 
statement cannot be imagined. 

A great deal is sought to be made by the defendant 
out of the fact that after West endorsed the notes with-! 

i 

out recourse he handed them to the defendant, who in 
turn delivered them to the plaintiff. This the defend-1 
ant contends negatives the plaintiff’s assertion that the 

i 

i 

j 

i 

i 
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notes were endorsed by West to her. The defendant 
overlooks the fact that he was the attorney and agent 
of the plaintiff, and that it is presumed that, when 
the notes were handed back, the defendant received 
them as the attorney and agent of the plaintiff. Espe¬ 
cially is this so when he was dealing with his client’s 
money for his own benefit. Then, again, he was han¬ 
dling the transaction for the plaintiff and was the only 
one dealing on her behalf with West, and, therefore, 
was the only one who could have on her behalf received 
the notes from West after the latter had endorsed 
them. It therefore follows that the plaintiff was the 
purchaser of the notes, is the holder in due course, 
and is entitled to recover the full amount thereof. 

Indeed, if the defendant should be permitted under 
the circumstances to say that when he received the 
notes from West, after they had been endorsed with¬ 
out recourse, he received them in his personal and in¬ 
dividual capacity and not as the agent and attorney for 
the plaintiff, nevertheless, the plaintiff would still be 
the holder for value and entitled to recover the full 
amount of the notes. It is a well settled rule that when 
the maker of a note delivers it to the payee who re¬ 
turns it to the maker after an endorsement in blank the 
note becomes a bearer note and if sold bv the maker 
the purchaser acquires the same title as he would have 
acquired to a bank note or other security. 

In 8 Corpus Juris, p. 472, under the main title ‘ 4 Bills 
and Notes” and subtitle “Purchase from maker”, is 
found: 

“It has been held that if a note is taken from 
the hands of the maker who is not the payee 
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it is not taken in the due course of business, but 
the better rule is to the contrary, on the theory 
that such fact is merely notice that the paper 
is accommodation paper. In any event, if the 
instrument has been so indorsed as to become 
payable to bearer, it has been held immaterial | 
that the bearer was also the maker, as far as 
the question of his transferee being a holder in 
due course was concerned.” 

In the opinion of Howell vs. Commercial National j 
Bank, 40 App. D. C. 370, 377, this Court said: 

“Even though the defendant had been a mere 
accommodation endorser, he would have been in 
no condition to complain, for such an indorser 
may not escape liability on such an instrument 
to a holder for value. Code, Sec. 1333. But he j 
was more than that. By his act in indorsing 
this note in blank and delivering it to Halstead 
(the maker), he constituted Halstead (the 
maker), his agent to negotiate the note, and 
anyone receiving that note in good faith and for 
value might recover thereon.” (Parenthesis 
ours.) 

In Unaka Nat. Bank vs. Butler, 113 Tenn. 574, it was 
held: j 

“A check drawn as this one (endorsed by 
payee and delivered to maker) is a negotiable 
instrument, and when endorsed in blank, is pay- | 
able to bearer and passes by delivery as freely 
and absolutely as a bank note, and a bona fide 
purchaser in due course of business acquires a 
good title.” 


i 
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In another case, Mass. Nat. Bank vs. Snow, 187 Mass. 

159, involving a note, it was said: 

44 The instrument had taken effect and was 
subsequently negotiated by the bearer to the 
plaintiff as a holder in due course. That the 
bearer was also the maker was immaterial after 
the instrument had been so endorsed as to be¬ 
come payable to bearer.” 


See also Lincoln vs. Stevens, 8 Mete. (Mass.) 529. 


II. 

There was consideration for the difference between 
the face of the notes and the sum paid by the plain¬ 
tiff to the defendant sufficient to enable her to re¬ 
cover the unpaid balance due upon the notes. 

It was not necessary, in order for the plaintiff to 

have recovered below, for her to have shown that there 

was valid consideration for the deliverv of the notes 

* 

to her, in addition to the payment of $1,250, the amount 

which the defendant paid for the notes, since she was 

the purchaser and holder of the notes in due course; but 

even if the plaintiff had that burden, the evidence on 

behalf of both the plaintiff and the defendant shows 

that there was ample and valid consideration for the 

delivery of the notes to the plaintiff. 

The testimony of the attorney for the plaintiff and 

the testimonv of the defendant was in substantial ac- 
•/ 

cord that one of the considerations (or “reasons,” to 
use the defendant’s language) for the notes was the 
fact that in a prior transaction or prior transactions 




15 


: 

i 


I 

I 

i 

i 





ti 


| 


between the plaintiff and John H. West, in which the 
defendant acted as attorney for the plaintiff, the plain-! 
tiff had sustained losses. True it is that the defend¬ 
ant, after conceding that he made such admission to 
counsel for the plaintiff, sought to weaken the effect 
of the admission by stating that the prior West trans¬ 
action constituted no consideration for the joint ven¬ 
ture on the L Street properties, the transaction in¬ 
volved in the present suit (Rec. 36). But the reading 
of his whole testimony in this particular connection 
will convince anyone that the plaintiff’s loss in her 
prior transactions with West was one of the considera¬ 
tions for the notes. 

The conclusion from the entire record is irresistible 
that what happened was this: West had what the de¬ 
fendant thought was a valuable contract, that is to say, 
he had contracted to acquire the equities of four houses 
for $1,500, out of which the defendant thought there 
could be made a profit of at least $6,000, that is to say, 
$3,000 on each two of the four houses. West was in¬ 
debted to the plaintiff, or at least she had suffered 
considerable losses in her transactions with West, and 
the situation there presented afforded a way by which 
the defendant, then the attorney for the plaintiff, could 
recoup some of the losses that the plaintiff had there¬ 
tofore sustained, and at the same time make what he 
called a 4 ‘considerable profit” himself; and he gave 
to West, in consideration of the assignment to him of 
West’s contract, the $250 that West had theretofore 
paid and the $3,000 note?, and then he had West en¬ 
dorse tlie notes and hainTback to him, the defendant, so 
that the defendant could deliver them to the plaintiff. 


i 


i 


I 
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The difference between what the plaintiff paid for the 
purchase of the notes and the face value of the notes, 
which, when all is said and done, were only second trust 
notes, was to make up for the losses which the plaintiff 
had theretofore sustained in her dealings with West. 
There was no other explanation of why West, with such 
a valuable contract, would surrender it to the defendant 
for merely the sum which he, West, had theretofore 
paid on account of the contract, to-wit, $250. 

True it is that the evidence of the transaction as just 
outlined is circumstantial. Nevertheless, it is the only 
reasonable conclusion to which the record leads when 
the testimony of the defendant is viewed in its entirety. 
Moreover, it was his duty to have so protected his client. 

We freely concede that all findings of fact are pre¬ 
sumed to have been against the plaintiff’s claim in the 
court below, and that a finding of fact of a trial court 
sitting without a jury is entitled to the same respect in 
an appellate court as a finding of fact by a jury. How¬ 
ever, if it is impossible to reconcile a finding of fact, 
whether by a trial court sitting alone or by a jury, the 
appellate courts do not hesitate to brush aside that find¬ 
ing of fact. 

In Symons vs. Symons , 51 App. D. C. 69, the lower 
court, after hearing all the evidence, dismissed the 
bill of complaint. However, this Court did not hesi¬ 
tate to reverse the lower court, because the finding of 
fact that there was no adultery committed could not 
be reconciled with the record. 

And so in a recent case decided by this Court on 
February 1, 1932, in Borum et al. vs. United States 
and reported in 60 W. L. R. 200, although the jury, 
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after hearing conflicting evidence, found the appellant 
Guv guiltv of murder, this Court set aside his convic-i 
lion as it was impossible to reconcile his conviction 
with the evidence. 

III. 

The defendant admitted liability and is bound 
thereby. 

Although the defendant’s counsel was told by the 

plaintiff’s counsel at the close of the plaintiff’s case 

that the latter would use the deposition of the plain- j 

tiff in rebuttal, if the same should become necessary, j 

bv reason of the testimony of the defendant not then ! 

* * . . i 

given, the defendant’s counsel introduced the deposi- j 

tion of the plaintiff “as a part of his case” (Rec. 25). 
In this deposition the plaintiff stated (Rec. 29) that in j 
Januarv, 1931, the defendant came to her house and 
discussed the matter of his indebtedness on the notes j 
with the plaintiff; that he mentioned the possibility 
of a suit; referred to the fact that he was indebted to j 
two banks in the sum of $2,600, half of which he had 
already paid; and that as soon as he had finished pay¬ 
ing the banks he would start paying the plaintiff, and 
that if he lived he would finish paying her; that he 
then told the plaintiff that he owed her $1,800 and in¬ 
terest from Januarv 1,1930; that he did not claim that 
it was a loan. 

After the deposition was introduced in evidence by 
the defendant’s counsel, the defendant had two oppor¬ 
tunities to deny the admission, which admission 
agrees exactly with the claim made by the plaintiff 


i 
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in this suit, namely, that there is still due on the two 
notes, approximately, $1,800, $900 of which had ac¬ 
crued as instalments at the time the suit was filed. 

If the defendant were not a lawver he would be 

* 

bound bv his admission. When it is considered that 
* 

he is a lawver, the effect of that admission is all the 
stronger. We submit that this admission alone is 

o 

sufficient to support a judgment for the plaintiff. 
When it is considered with all the evidence in the case 
and the conflicting statements and claims of the de¬ 
fendant, it leads to the conclusion, irresistible and in¬ 
escapable, that the plaintiff was a holder in due course 
for valuable consideration and is entitled to recover 
the entire face of the notes. 

Respectfully submitted, 

JO. V. MORGAN, 
Attorney for the Plaintiff in Error. 

DOUGLAS, OBEAR 
& DOUGLAS, 

Of Counsel . 


(1893) 
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IN THK 


Court of Appeals, JBtstrtct of Columbia 


Januauy Tekm, 1932. 


No. 5589. 


Mattie M. Key, Plaintiff in Error , 


vs. 


James K. Polk, Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT. 

i 

This cause is before the court on a writ of error td 
the Municipal Court to review a judgment in favor ot] 

the Defendant in Error. The Plaintiff in Error seek^ 

! 

to recover from the defendant $900.00 and interest al¬ 
leged to be due upon two promissory notes executed byj 
the defendant. 

The record shows that one John H. West held anj 
option to purchase four lots and improvements there-i 
on, each lot being subject to a deed of trust of $3,000.00i 




on each lot, for the aggregate sum oi $1,500.00. The 
defendant believing the lots could be sold at a profit 
paid West $250.00, being the amount West paid on ac¬ 
count of the option. The defendant explained the 
transaction to plaintiff and she advanced $1,250.00, 
which sum added to the $250.00 advanced by defendant 
was paid by defendant in the purchase of the equities 
in said lots. Defendant took title to the lots in him¬ 
self as trustee and executed two notes for $1,500.00 
each, secured by a second deed of trust upon two of 
said lots, the notes being made to the order of West 
and by him endorsed * 4 without recourse.” These 
notes were delivered by the defendant to plaintiff. De¬ 
fendant explained to plaintiff that these notes were 
given her in order to protect her in the event of his 
death and that her profits in the transaction were lim¬ 
ited to the amount of the notes provided there should 
be that much profit, (R. 33-34.) There was no consid¬ 
eration for the notes other than the $1,250.00 advanced 
by the plaintiff in this transaction. (R. 36, 26, 29.) 

Payments on the notes were made to the plaintiff 
from time to time so that at the time this suit was 
brought thb plaintiff had received a total of $1,120.00 
on account of principal and $440.00 on account of in¬ 
terest, making a total of $1,560.00. (R. 23-24.) The 

lots were sold under the first deed of trust and the pro¬ 
ceeds of sale were not sufficient for payment of any 
sum on the notes hold by plaintiff. (R. 34.) 

ARGUMENT. 

This Court has always been loath to reverse the 
court below upon a question of fact and in the case at 
bar it is asked to do that verv thing. The Court’s at- 


o 

o 


titucle in this respect is founded upon common sensd, 
because the Court below having seen and heard thb 
witnesses is in a far better position to arrive at a corn 
rect determination of the matter than this Court which 
is denied such oportunity. j 

The plaintiff in error loaned the defendant $1,250.0b 
or else was engaged with him in a joint enterprisd. 
Let us assume for the purpose of argument that sh^3 
loaned him the $1,250.00. She testified that she gave 
the money to the defendant and received from him thd 
notes and that she did not have any transaction with 
West. (R. 30.) Thus it will be seen the transaction 
was entirely between the original parties and there¬ 
fore the notes sued upon are subject to all the defenses 
which may be urged between original parties. 

As before stated, the record shows that plaintiff haij> 

received a total of $1,560.00 which exceeds the princiL 

pal and interest on $1,250.00, being the amount ad^ 

vaneed by the plaintiff. If she had not had the loan 

of $1,250.00 reduced by the partial payments for 26 

months elapsing between the date of the issuance of 

the notes and the date of the last payment, which was 

February 12, 1930, the actual interest at 7 per cent 

would have been onlv $189.50 from the time of th$ 

loan to the date of final payment. By adding thi^ 

amount to the $1,250.00 advanced by plaintiff gives us 

the sum of $1,439.50, being the maximum amount tcj> 

which the plaintiff would be entitled to receive front 

the defendant, if it be determined that the $1,250.0(1 

advanced bv her was a loan. Thus it will be seen 
*. 

That the plaintiff has received $121.50 over and above 
the amount to which she would be entitled, and this 
after allowing interest at the rate of 7 per cent per 
annum. 
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If the transaction was not a loan it was a joint ven¬ 
ture. In any event the plaintiff is not a holder in due 
course, because knowing all the circumstances con¬ 
nected with the transaction she took the notes from the 
maker and the fact that they were payable to West 
does not affect her status. West's endorsement added 


nothing to the note except to act as a conduit of title. 

The plaintiff’s knowledge or lack of consideration 
and knowledge of the qualified purpose of the delivery 
of the notes are circumstances which deny her the 
status of a holder in due course and their proof is ad¬ 
missible and competent as a defense to a suit on the 
face of the notes. 


Further the plaintiff, not being a holder in due 
course, is seeking to recover on a usurious transac¬ 
tion. She advanced $1,250.00 and is now seeking to 
recover $3,000.00 with interest so that the difference 
between these two amounts clearly stamps the trans¬ 
action usurious and it would be unconscionable to per¬ 


mit plaintiff to recover more than she already has re¬ 


covered from defendant. 


If the transfer here involved was not a loan, it was, 
as previously stated a joint venture. Under the evi¬ 
dence of record there can be little or no doubt that the 


plaintiff* and defendant were engaged in a joint ven¬ 
ture because the check for $1,250.00 was marked by 
her “investment.” (R. 28.) The plaintiff also testi¬ 
fied that the defendant represented her in the invest¬ 
ment. (R. 31.) The defendant likewise testified that 
the transaction was a joint venture. (R. 33.) 

If the parties were engaged in a joint venture, it is 
difficult to imagine upon what theory the defendant is 
liable. The property which was the subject matter of 
the joint venture was sold under a first deed of trust, 


0 


thus putting an end to the venture. The notes were 
given as a part of the agreement of the joint venture 
for the qualified purpose of limiting the profit of the 
plaintiff in the event there was any such profit, and 
there being no profit the plaintiff is not entitled to rej 
cover under the terms of the joint venture. j 

AVc have no desire to invoke technicalities but feel 
we are bound to invite the Court’s attention to thej 
fact that the bill of exceptions fails to disclose that iti 
contains the substance of all the material evidence in J ; 
troduced at the trial. This appears fatal to the ap¬ 
peal since there is no assurance that the record is not 
incomplete. Columbia Heights Realty Co. v. MacFar- 1 
land , 31 App. I). C. 112; Coseij r. Smith, 32 App. D. C.j 
193. j 

AVe submit that the judgment of the Court below,j 
based upon a finding of fact after having the opportu-l 

nitv to see and hear the witnesses, should not be re-j 
*■ | 

versed by this Honorable Court, especially when there 

is substantial and uncontradicted evidence to sustain! 

the lower Court’s finding. 


Respectfully submitted, 

Charles F. Diggs, 

Attorney for Defendant in Error. 
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